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April 11, 2007 

Final Regulations Issued Under Section 409A 
 

The Final Regulations under Section 409A (“Section 409A”) of the Internal Revenue Code of 1986, as 
amended (“Code”) were issued yesterday.  Section 409A significantly revises the rules affecting the design and 
operation of many types of compensation arrangements and agreements that are now considered to be non-qualified 
deferred compensation plans. 
 

Over the coming weeks, we will be issuing a series of Section 409A News Alerts addressing specific issues 
covered by the Final Regulations.  This first News Alert will address the effective date of the Final Regulations and 
the requirements regarding amendment of existing plans covered by Section 409A to bring them into compliance 
with the Final Regulations. 
 

The Final Regulations are applicable for taxable years beginning on or after January 1, 2008.  The Final 
Regulations do not restrict the otherwise applicable transition relief or affect good faith operational reliance on the 
previously-issued interim guidance until generally January 1, 2008. All plans and arrangements covered by Section 
409A must be amended to comply with the Final Regulations by December 31, 2007, but the amendments are 
required only to bring the documents into compliance for taxable years beginning on and after January 1, 2008.  The 
required plan amendments need not retroactively address all the operational decisions and actions companies have 
taken or interim amendments which may have been made to comply with Section 409A since Section 409A first 
became effective on January 1, 2005, so long as such actions or amendments do not affect the plan’s compliance 
with Section 409A and the Final Regulations for periods on and after January 1, 2008.  In addition, companies must 
be able to demonstrate that plans were operated in compliance with the transition guidance, including demonstrating 
that amounts were deferred or paid in compliance with the transition rules and interim guidance. 
 

If you have any questions regarding the foregoing, or for assistance in complying with Section 409A, please 
feel free to contact one of the attorneys listed below. 

 
Charles F. Plenge 
(214) 651-5573 

charles.plenge@haynesboone.com
 

Jesse J. Gelsomini 
(713) 547-2233 

jesse.gelsomini@haynesboone.com
 

Tiffany Walker 
(214) 651-5266 

tiffany.walker@haynesboone.com
 

 
John M. Collins 
(214) 651-5564 

john.collins@haynesboone.com
 

Susan A. Wetzel 
(214) 651-5389 

susan.wetzel@haynesboone.com
 

Michael Danforth 
(214) 651-5421 

mike.danforth@haynesboone.com
 

 
Greta E. Cowart 
(214) 651-5592 

greta.cowart@haynesboone.com
 

Marilyn Doolittle 
(713) 547-2901 

marilyn.doolittle@haynesboone.com
 

Kirsten Jensen 
(214) 651-5171 

kirsten.jensen@haynesboone.com
 

In order to comply with certain U.S. Treasury regulations, we are informing you that any U.S. federal tax advice that 
may be contained in this document is not intended or written to be used, and cannot be used, by any person for the 
purpose of (i) avoiding any tax penalties that may be imposed by the Internal Revenue Service or any other U.S. federal 
taxing authority or agency or (ii) promoting, marketing or recommending to another party any transaction or matter 
addressed herein. 
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