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INTRODUCTION

Summary judgments in Texas were once rare.! However, as Justice
Samuel Alito recently observed, times have changed in Texas and elsewhere:

1. See William V. Dorsaneo Il1, The History of Texas Civil Procedure, 65 BAYLOR L. REV.
713, 781-82 (2013) (describing Texas courts’ early hostility towards summary judgment practice);
see also William W. Schwarzer et al., THE ANALYSIS AND DECISION OF SUMMARY JUDGMENT
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“Every year the courts of appeals decide hundreds of cases in which they
must determine whether . . . evidence provided by a plaintiff is just enough
to survive a motion for summary judgment or not quite enough.””? Today,
summary judgment practice in Texas state and federal courts has expanded
substantially.® Indeed, the dispositive impact of summary judgment rulings,
together with the procedural changes that have increased the influence of
summary judgments on virtually all categories of litigation,* have led
commentators to characterize summary judgment practice as the “focal
point” of modern litigation.> Some academics have criticized this “litigation

MOTIONS A MONOGRAPH ON RULE 56 OF THE FEDERAL RULES OF CIVIL PROCEDURE 1-4 (Federal
Judicial Center 1991) (describing courts’ early reluctance to embrace summary judgment practice).

2. Salazar-Limon v. City of Houston, 137 S. Ct. 1277, 1277 (2017) (Alito, J., concurring).

3. EDWARD BRUNET ET AL., SUMMARY JUDGMENT: FEDERAL LAW AND PRACTICE § 4:8
(2017) (discussing the “normalization and perhaps even the bureaucratization” of summary
judgment practice in federal courts); Arthur R. Miller, The Pretrial Rush to Judgment: Are the
“Litigation Explosion,” “Liability Crisis,” and Efficiency Cliches Eroding Our Day in Court and
Jury Trial Commitments?, 78 N.Y.U. L. REv. 982, 1049 (2003) (discussing the increased use of
summary judgment motions); cf. Lynne Liberato & Kent Rutter, Reasons for Reversal in the Texas
Courts of Appeals, 48 Hous. L. Rev. 993, 1009-11 (2012) (discussing the rate of reversal of
summary judgments in Texas state courts by cause and type of case).

4.  See, e.g., Darryl K. Brown, How to Make Criminal Trials Disappear Without Pretrial
Discovery, 55 AM. CRIM. L. REV. 155, 163 (2018) (“Especially in the wake of a trio of 1986 U.S.
Supreme Court decisions, rule changes that made civil summary judgments more likely have been
much-discussed contributors in the demise of civil trials.”); Brooke D. Coleman, The Celotex Initial
Burden Standard and an Opportunity to “Revivify” Rule 56, 32 S. ILL. U. L.J. 295, 295 (2008)
(“Summary judgment, which started as an obscure procedural rule, is now a standard part of the
litigation process. The percentage of federal cases ended by summary judgment increased from
3.7% in 1975 to 7.7% in 2000.”); Arthur S. Leonard, Introduction: Trial by Jury or Trial by Motion?
Summary Judgment, Igbal, and Employment Discrimination, 57 N.Y.L. SCH. L. REV. 659, 663-64
(2012-2013) (discussing the increased rate of summary judgment dispositions in Title VII cases
following the trilogy); Jason Rathod & Sandeep Vaheesan, The Arc and Architecture of Private
Enforcement Regimes in the United States and Europe: A View Across the Atlantic, 14 U. N.H. L.
REV. 303, 327 (2016) (discussing the influence of summary judgment in modern litigation); Martin
H. Redish, Summary Judgment and the Vanishing Trial: Implications of the Litigation Matrix, 57
STAN. L. REV. 1329, 1329-30 (2005) (“Changes in the law of summary judgment quite probably
explain at least a large part of the dramatic reduction in federal trials.”); Suja A. Thomas, Reforming
the Summary Judgment Problem: The Consensus Requirement, 86 FORDHAM L. REV. 2241, 2244
(2018) (“[Slummary judgment is entrenched in the civil system in the United States.”); cf. Liberato
& Rutter, supra note 3, at 1009-11.

5. Miller, supranote 3, at 1016 (discussing how the unmistakable proliferation in the number
of motions for summary judgment filed, and the high costs often associated with litigating these
motions, has led some jurists to conclude that attorneys are often too quick to engage in summary
judgment practice when clear fact issues exist for trial); Rathod & Vaheesan, supra note 4, at 327
(“Due in part to the trilogy, summary judgment has become the focal point of litigation . . . .”);
Xavier Rodriguez, The Decline of Civil Jury Trials: A Positive Development, Myth, or the End of
Justice as We Now Know It?, 45 ST. MARY’s L.J. 333, 344 (2014); Stephen N. Subrin & Thomas
0. Main, The Fourth Era of American Civil Procedure, 162 U. PA. L. REv. 1839, 1851 (2014).
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focal point”;® others have sung its praises.” Yet, for better or worse, summary
judgment practice has become increasingly important, and the successful
civil practitioner in Texas must be familiar with its complexities.

This Article examines the procedural and substantive aspects of
summary judgment practice by discussing Texas, U.S. Supreme Court, and
Fifth Circuit precedent in light of practice trends and changes in the law.
While it also provides an analytical framework for current Texas state and
federal summary judgment practice, this Article’s primary goal is to serve as
a practical reference for trial and appellate lawyers. It seeks to assist the
reader in understanding the procedural and substantive aspects of obtaining,
opposing, and appealing a summary judgment.®

In discussing this influential procedure, this Article proceeds in three
main parts. First, Texas summary judgment practice is examined with an
emphasis on the procedure outlined in Texas Rule of Civil Procedure 166a,
as interpreted by the Texas Supreme Court and Texas courts of appeals. Part
Two focuses on federal summary judgment practice, with a particular
emphasis on the procedures outlined by Federal Rule of Civil Procedure 56
and shaped by the so-called trilogy of cases announced by the U.S. Supreme
Court in its 1986 term—Celotex,? Matsushita,'® and Liberty Lobby.!* Finally,

6. See, e.g., Arthur R. Miller, Mclntyre in Context: A Very Personal Perspective, 63 S.C. L.
REV. 465 (2012) (noting the propensity for today’s judges to use summary judgments to
“inappropriately resolve[] trialworthy disputed fact issues . . . .”); Subrin & Main, supra note 5, at
1895 (criticizing the expansion of summary judgment practice in modern litigation as being
“arguably unconstitutional, probably inefficient, and especially unfair to certain plaintiffs”); Suja
A. Thomas, Why Summary Judgment is Unconstitutional, 93 VA. L. REv. 139 (2007) (arguing that
summary judgment is unconstitutional).

7. See, e.g., Jack Achiezer Guggenheim, In Summary It Makes Sense: A Proposal to
Substantially Expand the Role of Summary Judgment in Nonjury Cases, 43 SAN DIEGO L. REv. 319,
320 (2003) (praising summary judgment as “an efficient and just adjudication mechanism”); David
A. Logan, Juries, Judges, and the Politics of Tort Reform, 83 U. CIN. L. REV. 903, 947 (2015)
(discussing the benefits of an invigorated summary judgment regime to tort reform).

8. See generally DAVID HITTNER ET AL., FEDERAL CIVIL PROCEDURE BEFORE TRIAL: 5TH
CIRCUITEDITION ch. 14 (The Rutter Grp.-Thomson Reuters 2014) (discussing federal summary judgment
practice); Judge David Hittner & Lynne Liberato, Summary Judgments in Texas: State and Federal
Practice, 53 Hous. L. REV. 773 (2015) (discussing summary judgment practice in Texas state and federal
courts); Judge David Hittner & Lynne Liberato, Summary Judgments in Texas: State and Federal
Practice, 46 Hous. L. REV. 1379, 1384 (2010) (same)); Judge David Hittner & Lynne Liberato, Summary
Judgments in Texas, 47 S. TEX. L. REV. 409, 413 (2006) (same); Judge David Hittner & Lynne Liberato,
Summary Judgments in Texas, 54 BAYLOR L. REv. 1, 6 (2002) (same); Judge David Hittner & Lynne
Liberato, Summary Judgments in Texas, 34 Hous. L. REv. 1303, 1308 (1998) (same); Judge David
Hittner & Lynne Liberato, Summary Judgments in Texas, 35 S. TEX. L. REV. 9, 12 (1994) (same); Judge
David Hittner & Lynne Liberato, Summary Judgments in Texas, 20 ST. MARY’s L.J. 243, 246 (1989)
(same); see also 3 RoY W. MCDONALD & ELAINE A. GRAFTON CARLSON, TEXAS CIVIL PRACTICE § 18
(2d ed. 2018); TIMOTHY PATTON, SUMMARY JUDGMENTS IN TEXAS: PRACTICE, PROCEDURE AND
REVIEW § 1.01, at 1-1 to -2 (3d ed. 2018).

9. Celotex Corp. v. Catrett, 477 U.S. 317 (1986).

10. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1986).
11. Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986).
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Part Three offers a comparative overview of state and federal summary
judgment practice, discussing important distinctions between the two
jurisdictions.

As will be apparent throughout each part of this Article, the burden-
shifting framework enunciated by the Court in the trilogy, as well as the
Court’s clarification of Rule 56°s “material fact” standard, not only had
widespread ramifications for federal summary judgment practice, but also
influenced states, including Texas, to amend their own civil rules to provide
for similar procedures.*? The undeniable and widespread impact of the trilogy
prompted former Chief Justice William Rehnquist to characterize Celotex as
the most important decision of his tenure.'® Indeed, summary judgment
practice may be the most important procedure in the life of many civil cases.

PART 1. STATE SUMMARY JUDGMENT PRACTICE

l. PROCEDURE

Summary judgment practice is procedurally complex. This Section
discusses the basic procedural requirements for filing and opposing summary
judgment motions.

12. See, e.g., Corey M. Dennis, Roadmap to Connecticut Procedure, 83 CONN. B.J. 271, 283
n.60 (2009) (“Celotex has been adopted by rule or court decision in a majority of states....”
(quoting Waste Conversation Techs., Inc. v. Midstate Recovery, LLC, 2008 Conn. Super. LEXIS
3130, at *78 n.19 (Dec. 3, 2008))); David H. Simmons et al., The Celotex Trilogy Revisited: How
Misapplication of the Federal Summary Judgment Standard Is Undermining the Seventh
Amendment Right to a Jury Trial, 1 FLA. A&M U. L. Rev. 1, 11 (2006) (“[T]he trilogy and the way
in which it is interpreted and applied not only affects litigation in the federal judicial system, but
also in numerous states.”); Robert W. Clore, Comment, Texas Rule of Civil Procedure 166a(i): A
New Weapon for Texas Defendants, 29 ST. MARY’s L.J. 813, 834 (1998) (“[T]he Trilogy provided
persuasive authority for the addition of the no-evidence motion to Texas summary judgment
practice. Indeed, most commentators agree that Rule 166a(i) was drafted to mirror federal summary
judgment practice.”).

13. Telephone Interview with Aaron Streett, Partner, Baker Botts, Former Law Clerk, Chief
Justice William H. Rehnquist, U.S. Supreme Court (Sept. 24, 2013). This is a notable declaration,
especially considering that his tenure as Chief Justice included such seminal cases as United States
v. Morrison, City of Boerne v. Flores, United States v. Lopez, and South Dakota v. Dole. United
States v. Morrison, 529 U.S. 598 (2000) (commerce clause); City of Boerne v. Flores, 521 U.S. 507
(1997) (Congress’s civil rights enforcement power); United States v. Lopez, 514 U.S. 549 (1995)
(commerce clause); South Dakota v. Dole, 483 U.S. 203 (1987) (Congress’s spending power). Chief
Justice Rehnquist’s revelation is borne out by the empirical evidence, as gathered by Professor
Adam Steinman in a 2010 examination of the most highly cited Supreme Court cases. According to
Professor Steinman’s research, the summary judgment trilogy of cases were, individually, the three
most frequently cited Supreme Court decisions of all time, with Celotex and Liberty Lobby both
garnering more than 120,000 federal citing references as of 2010. Adam N. Steinman, The Pleading
Problem, 62 STAN. L. REV. 1293, 1357 app. (2010).
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A.  Motion for Summary Judgment

The summary judgment process begins with the filing of a motion for
summary judgment.** Unless a party to the suit files a motion for summary
judgment, no court has the power to render a summary judgment.'®> Even
though it properly grants a summary judgment to one party, a court may not
grant summary judgment to another party who did not move for summary
judgment or join in the moving party’s motion.

1. General Requirements and Uses

a. Specification Requirement

A motion for summary judgment must rest on the grounds expressly
presented in the motion.t” Unless a claim or affirmative defense is
specifically addressed in the motion for summary judgment, a court cannot
grant summary judgment on it.*¥ Granting a summary judgment on a claim
not addressed in the summary judgment motion, as a general rule, is
reversible error.?® Similarly, a court of appeals commits reversible error when
it sua sponte raises grounds to reverse a summary judgment that were not
briefed or argued in the appeal .

The motion must state, with specificity, the grounds upon which the
movant is relying.?* The rationale for this requirement is to force the movant

14. TeX.R. Civ. P. 166a(a)—(b), (i). Prior to the January 1, 1988, amendments to the Texas
Rules of Civil Procedure, this Rule was designated 166-A rather than 166a. See TEX. R. CIv. P.
166a historical notes.

15. Daniels v. Daniels, 45 S.W.3d 278, 282 (Tex. App.—Corpus Christi 2001, no pet.);
Williams v. Bank One, Tex., N.A., 15 S\W.3d 110, 116 (Tex. App.—Waco 1999, no pet.).

16. McAllen Hosps., L.P. v. State Farm Mut. Ins. Co. of Tex., 433 S.W.3d 535, 542 (Tex.
2014).

17.  ExxonMobil Corp. v. Lazy R Ranch, LP, 511 S.W.3d 538, 546-46 (Tex. 2017);
McConnell v. Southside Indep. Sch. Dist., 858 S.W.2d 337, 339 (Tex. 1993) (quoting Westbrook
Constr. Co. v. Fid. Nat’l Bank of Dall., 813 S.W.2d 752, 754-55 (Tex. App.—Fort Worth 1991,
writ denied)).

18. Johnson v. Brewer & Pritchard, P.C., 73 S.W.3d 193, 204 (Tex. 2002); Sci. Spectrum,
Inc. v. Martinez, 941 S.W.2d 910, 912 (Tex. 1997) (limiting summary judgment to those grounds
expressly presented in the motion).

19. Chessher v. Sw. Bell Tel. Co., 658 S.W.2d 563, 564 (Tex. 1983) (per curiam). There are
exceptions to this general rule. “Although a trial court errs in granting a summary judgment on a
cause of action not expressly presented by written motion, . . . the error is harmless when the omitted
cause of action is precluded as a matter of law by other grounds raised in the case.” G & H Towing
Co. v. Magee, 347 S.W.3d 293, 297-98 (Tex. 2011) (per curiam).

20.  Wells Fargo Bank, N.A. v. Murphy, 458 S.W.3d 912, 916 (Tex. 2015).

21. Tex.R.Civ.P. 166a(c); Brewer & Pritchard, 73 S.W.3d at 204; Stiles v. Resolution Trust
Corp., 867 S.W.2d 24, 26 (Tex. 1993); Great-Ness Prof’l Servs., Inc. v. First Nat’l Bank of
Louisville, 704 S.W.2d 916, 918 (Tex. App.—Houston [14th Dist.] 1986, no writ) (misclassifying
the specific ground for summary judgment as a “suit on a sworn account” was sufficient to defeat
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to define the issues and give the nonmovant adequate notice for opposing the
motion.?

To determine if the grounds are expressly presented in the motion,
neither the court nor the movant may rely on separate supporting briefs or
summary judgment evidence.? Nonetheless, the motion and brief in support
may be combined. As a matter of persuasion, this practice likely is the most
effective.

A trial court may not grant more relief than requested in the motion for
summary judgment.?* Because a party can move for partial summary
judgment, omission of a claim from a motion for summary judgment does
not waive the claim.?®

An amended or substituted motion for summary judgment supersedes
any preceding motion.?® A ground contained in an initial summary judgment
motion, but not included in a later amended motion, may not be used to
support the affirmance of a summary judgment on appeal .’

b. Categories of Summary Judgments

Summary judgments in state court are divided into two categories. A
“traditional” summary judgment is based on the movant’s contention that no
genuine issue exists for any material fact and that the movant is entitled to
judgment as a matter of law.? A “no-evidence” summary judgment is based

summary judgment, even though the affidavit in support and the balance of the motion for summary
judgment correctly alluded to a cause of action based upon a breach of a lease agreement).

22. Timpte Indus., Inc. v. Gish, 286 S.W.3d 306, 311 (Tex. 2009); see also McConnell, 858
S.W.2d at 343-44 (stating that by requiring movant to expressly set forth grounds in the summary
judgment motion, the nonmovant has the grounds for summary judgment narrowly focused and
does not have to argue every ground vaguely referred to in the motion).

23.  McConnell, 858 S.W.2d at 340-41.

24.  Walton v. City of Midland, 24 S.W.3d 853, 857 (Tex. App.—EIl Paso 2000, pet. denied),
abrogated on other grounds by In re Estate of Swanson, 130 S.W.3d 144, 147 (Tex. App.—EIl Paso
2003, no pet.); see also Said v. Sugar Creek Country Club, No. 14-17-00079-CV, 2018 WL
4177859, at *6 (Tex. App.—Houston [14th Dist.] Aug. 31, 2018, pet. filed) (mem. op.) (holding
that the trial court did not grant more relief than requested—when the movant did not mention her
allegation of gross negligence in the motion for summary judgment—because the non-movant could
not recover exemplary damages after the movant proved as a matter of law that non-movant could
not prevail on her underlying negligence claim).

25.  McNally v. Guevara, 52 S.W.3d 195, 196 (Tex. 2001) (per curiam).

26. Dall. Indep. Sch. Dist. v. Finlan, 27 S.W.3d 220, 231 (Tex. App.—Dallas 2000, pet.
denied); see also Padilla v. LaFrance, 907 S.W.2d 454, 459 (Tex. 1995) (stating that a motion for
summary judgment would have to be considered an amended or substituted version to supersede
the previous motion).

27. State v. Seventeen Thousand & No/100 Dollars U.S. Currency, 809 S.W.2d 637, 639
(Tex. App.—Corpus Christi 1991, no writ) (explaining that an amended motion for summary
judgment “supplants the previous motion, which may no longer be considered”).

28. TEX.R. Civ.P. 166a(c) (which does not specifically use the term “traditional” summary
judgment, but that term is the commonly use short-hand description); see infra Part 1.1.A.2
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on the movant’s contention “that there is no evidence of one or more essential
elements of a claim or defense on which an adverse party would have the
burden of proof at trial.”?® To determine whether a motion requests a
traditional or no-evidence summary judgment, the courts rely on the record
to determine the nature of a summary judgment motion, regardless of whether
the movant asserts a no-evidence or traditional motion for summary
judgment.*°

Motions for summary judgment may be based on the evidence or the
absence of evidence. Regardless of its burden of proof at trial, either party
may file a motion for summary judgment by establishing each element of its
claim or defense.®* The party without the burden of proof also may file a
motion for summary judgment urging that there is no evidence to support the
other party’s claims or affirmative defenses.® A party with the burden of
proof should not file a no-evidence summary judgment on its claims or
defenses. Because it has the burden of proof on a summary judgment based
on an affirmative defense, a defendant may not pursue a no-evidence
summary judgment on its affirmative defense.®

A summary judgment motion may also be used when the evidence, or
lack of evidence, is not the issue in dispute. This type of summary judgment
is classified as a type of “traditional” summary judgment. Summary
judgment is proper when the parties do not dispute relevant facts.®* Where
“the issues raised are based on undisputed facts, the reviewing court may
determine the questions presented as a matter of law.”*® For example, in Allen

(discussing traditional motions for summary judgment); infra Part 1.111.A (discussing burden of
proof for traditional summary judgments).

29. TEeX.R.CIv.P. 166a(i) (the name of the heading for this Rule 166a.i. subsection is “No-
Evidence Motion”); see infra Part 1.1.A.3 (discussing no-evidence motions for summary
judgments); infra Part 1.111.B (discussing no-evidence summary judgment burden of proof).

30. See, e.g., State v. Ninety Thousand Two Hundred Thirty-Five Dollars & No Cents in U.S.
Currency, 390 S.W.3d 289, 292 (Tex. 2013) (considering a motion for summary judgment under
standards for a traditional motion, even though the movant’s language appeared to assert a no-
evidence motion); Binur v. Jacobo , 135 S.W.3d 646, 651 (Tex. 2004) (treating a no-evidence
summary judgment as a traditional motion for summary judgment).

31. Seeinfra Part 1.111 (discussing burden of proof for summary judgments).

32. Seeinfra Part 1.111.B (discussing burden of proof for no-evidence summary judgments).

33.  Elmakiss v. Rogers, No. 12-09-00392-CV, 2011 WL 3715700, at *9 (Tex. App.—Tyler
Aug. 24, 2011, no pet.) (mem. op.) (citing Judge David Hittner & Lynne Liberato, Summary
Judgments in Texas, 47 S. TEX. L. REv. 409, 415 (2006)); Franks v. Roades, 310 S.W.3d 615, 621—
22 (Tex. App.—Corpus Christi 2010, no pet.) (citing Judge David Hittner & Lynne Liberato,
Summary Judgments in Texas: State and Federal Practice, 46 Hous. L. REv. 1379, 1388-89
(2010)); Mills v. Pate, 225 S.W.3d 277, 290 (Tex. App.—El Paso 2006, no pet.). But see Cone v.
Fagadau Energy Corp., 68 S.W.3d 147, 156 n.4 (Tex. App.—Eastland 2001, pet. denied) (declaring
that a movant may move for no-evidence summary judgment on a question-of-law issue on which
it does not bear the burden of proof).

34. Havlen v. McDougall, 22 S.W.3d 343, 345 (Tex. 2000).

35. Lavigne v. Holder, 186 S.W.3d 625, 627 (Tex. App.—Fort Worth 2006, no pet.).
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Keller Co. v. Foreman, the supreme court upheld a summary judgment
determining the duties owed by a general contractor as a result of an allegedly
dangerous condition created by the contractor’s work.*

Summary judgments frequently are used to construe a statute.®’
Statutory construction is a question of law that is reviewed de novo.* An
example of statutory construction determined by summary judgment is
Sommers v. Sandcastle Homes.* In it, the supreme court determined a
question of first impression on the question of whether all notice is
extinguished with the expunction order on a notice of lis pendens. In Curtis
v. Anderson, the court interpreted Section 1.108 of the Texas Family Code
to determine that an agreement concerning the return of an engagement
ring must be in writing to be enforceable.*® In Exxon Corp. v. Emerald Oil
& Gas Co., the court determined that the Natural Resources Code created
a private cause of action for damages resulting from statutory violations.*
And in Loftin v. Lee, the court construed the Equine Activity Limitation
of Liability Act to find limited liability of a riding guide for recovery for
injuries sustained by a rider when her horse bolted during a trail ride.*? In
Patel v. Texas Department of Licensing and Regulation, the supreme court
reversed a summary judgment granted in a declaratory judgment action to
determine that a cosmetology scheme for commercial eyebrow threaders
violated the substantive due course of law and therefore was
unconstitutional .*®

Similarly, summary judgments may also be used to determine legal
questions. For example, in SCI Texas Funeral Services. v. Nelson, the
supreme court determined that negligent mishandling of a corpse is a legal

36. Allen Keller Co. v. Foreman, 343 S.W.3d 420, 425-26 (Tex. 2011).

37. See,e.g., State v. Morello, 547 S.W.3d 881, 885-86 (Tex. 2018) (construing section 7.101
of the Texas Water Code to determine that an environmental regulation applicable to a “person,”
did not allow an individual to use the corporate form as a shield when he or she has personally
participated in conduct that violates that statute); AHF-Arbors at Huntsville I, LLC v. Walker Cty.
Appraisal Dist., 410 S.W.3d 831, 836-39 (Tex. 2012) (construing section 11.182 of the Texas Tax
Code to determine whether a community housing organization must have legal title to property to
qualify for an exemption).

38.  Cadena Commercial USA Corp. v. Tex. Alcoholic Beverage Comm’n, 518 S.W.3d 318,
325 (Tex. 2017).

39. 521 S.W.3d 749 (Tex. 2017).

40. Curtis v. Anderson, 106 S.W.3d 251, 254-56 (Tex. App.—Austin 2003, pet. denied).

41. Exxon Corp. v. Emerald Oil & Gas Co., 331 S.W.3d 419, 422 (Tex. 2010); see also PAJ,
Inc. v. Hanover Ins. Co., 243 S.W.3d 630, 636-37 (Tex. 2008) (determining the effect on coverage
when an insured fails to timely notify its insurer of a claim, but the insurer suffers no harm as a
result).

42.  Loftinv. Lee, 341 S.W.3d 352, 355-60 (Tex. 2011).

43. 469 S.W.3d 69, 73 (Tex. 2015).



2019] SUMMARY JUDGMENTS IN TEXAS 13

duty where mental anguish damages may be available, and that no
contractual relationship is required to recover for those damages.**

Summary judgments may be used to construe the meaning of contract
provisions.*® They may also be used to resolve certain jurisdictional claims.*

In moving for or responding to a summary judgment, it is important
to distinguish whether the summary judgment sought is a traditional or
no-evidence summary judgment because different burdens of proof and
standards of review apply, and the standards for timing of the motion are
different.” The fact that a movant attaches evidence to its motion based
on subsection (a) or (b) of Texas Rule of Civil Procedure 166a (traditional
summary judgment) does not foreclose it from also asserting that there is
no evidence of a particular element pursuant to subsection (i) (no-
evidence summary judgment).*® In fact, it may be advisable.*

2. Traditional Motion for Summary Judgment

To obtain relief through a traditional motion for summary judgment,
the movant must establish that no issue of material fact exists and that it
is entitled to judgment as a matter of law.*® A defendant who moves for
summary judgment must either disprove at least one element of each of
the plaintiff’s causes of action or plead and conclusively establish each
essential element of any affirmative defense, thereby rebutting the
plaintiff’s causes of action.’! An issue is conclusively established «if

44,  SCI Tex. Funeral Servs. v. Nelson, 540 S.W.3d 539, 546 (Tex. 2018).

45. See, e.g., Valence Operating Co. v. Dorsett, 164 S.W.3d 656, 661-62 (Tex. 2005)
(construing the meaning of a certain notice provision of a commonly used oil and gas operating
agreement); see also infra Part 1.VII.B (discussing summary judgments in suits on written
instruments).

46. See generally Rebecca Simmons & Suzette Kinder Patton, Plea to the Jurisdiction:
Defining the Undefined, 40 ST. MARY’s L.J. 627, 638-39, 681 (2009).

47. See Clarendon Nat’l Ins. Co. v. Thompson, 199 S.W.3d 482, 486-87 (Tex. App.—
Houston [1st Dist.] 2006, no pet.). A traditional summary judgment is not subject to the same
restrictions as a no-evidence summary judgment, which may not be granted until an adequate time
for discovery has passed. See TEX. R. CIv. P. 166a(a), (i); infra Part 1.V.F (discussing standards of
review on appeal); infra Part 1.1.C (discussing timing of filing a motion for summary judgment).

48. Binur v. Jacobo, 135 S.W.3d 646, 651 (Tex. 2004).

49. See infra Part 1.1.A.3 (discussing no-evidence motions for summary judgment).

50. Tex. R. Civ. P. 166a(c); Mann Frankfort Stein & Lipp Advisors, Inc. v. Fielding, 289
S.W.3d 844, 848 (Tex. 2009); SAS Inst., Inc. v. Breitenfeld, 167 S.W.3d 840, 841 (Tex. 2005) (per
curiam); Sw. Elec. Power Co. v. Grant, 73 S\W.3d 211, 215 (Tex. 2002); see infra Part 1.1l.A
(discussing burden of proof for traditional summary judgments).

51. Nassar v. Liberty Mut. Fire Ins. Co., 508 S.W. 3d 254, 257 (Tex. 2017); Cathey v. Booth,
900 S.W.2d 339, 341 (Tex. 1995) (per curiam).
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reasonable minds could not differ about the conclusion to be drawn from
the facts in the record.”®

If the movant’s motion and summary judgment evidence facially
establish the movant’s right to judgment as a matter of law, the burden
shifts to the non-movant to raise a genuine, material fact issue sufficient
to defeat summary judgment.®® A fact is material when it “affects the
ultimate outcome of the suit under the governing law.”** “A material fact
issue is ‘genuine’ only if the evidence is such that a reasonable jury could
find the fact in favor of the nonmoving party.”%

In deciding whether there is a disputed fact issue, the court reviews
the evidence in the light most favorable to the nonmovant, crediting
favorable evidence if reasonable jurors could do so, and disregarding
contrary evidence unless reasonable jurors could not.>® A plaintiff must
show entitlement to prevail on each element of the cause of action, except
the amount of damages.® The evidence raises a genuine issue of fact if
“reasonable and fair-minded jurors could differ in their conclusions in
light of all” the summary judgment evidence.5®

Summary judgment may also be appropriate when there is a mixed
question of law and fact. For example, in Helix Energy Solutions Group,
Inc. v. Gold, the supreme court determined that a case involving an injured
employee who had been working on a ship did not fall under the Jones
Act because the vessel involved was not a “vessel in navigation.”® While
recognizing that analysis of the issue of “vessel in navigation” will often
involve fact issues, none were present in this case.®® Thus, the court
applied the law to the undisputed material facts to determine that the ship

52. Cmty. Health Sys. Prof’l Servs. Corp. v. Hansen, 525 S.W.3d 671, 681 (Tex. 2017) (citing
Childs v. Haussecker, 974 S.W.2d 31, 44 (Tex. 1998)).

53.  M.D. Anderson Hosp. & Tumor Inst. v. Willrich, 28 S.W.3d 22, 23-24 (Tex. 2000) (per
curiam); see infra Part 1.1.V.B (discussing responding to a traditional motion for summary
judgment).

54. Rayon v. Energy Specialties, Inc., 121 SW.3d 7, 11 (Tex. App.—Fort Worth 2002, no
pet.) (citing Lampasas v. Spring Ctr., Inc., 988 S.W.2d 428, 433 (Tex. App.—Houston [14th Dist.]
1999, no pet.)).

55. Id.at11-12.

56. Mack Trucks, Inc. v. Tamez, 206 S.W.3d 572, 582 (Tex. 2006); see Mann Frankfort Stein
& Lipp Advisors, Inc. v. Fielding, 289 S.W.3d 844, 848 (Tex. 2009) (citing City of Keller v. Wilson,
168 S.W.3d 802, 827 (Tex. 2005)).

57. See, e.g., Rivera v. White, 234 S.W.3d 802, 805-06 (Tex. App.—Texarkana 2007, no
pet.); Fry v. Comm’n for Lawyer Discipline, 979 S.W.2d 331, 334 (Tex. App.—Houston [14th
Dist.] 1998, pet. denied); Green v. Unauthorized Practice of Law Comm., 883 S.W.2d 293, 297
(Tex. App.—Dallas 1994, no writ); Brooks v. Sherry Lane Nat’l Bank, 788 S.W.2d 874, 876 (Tex.
App.—Dallas 1990, no writ).

58. Goodyear Tire & Rubber Co. v. Mayes, 236 S.W.3d 754, 755 (Tex. 2007) (per curiam).

59. Helix Energy Sols. Grp., Inc. v. Gold, 522 S.W.3d 427, 444 (Tex. 2017).

60. Id. at 439.
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was not in navigation and therefore the Jones Act did not apply to the
plaintiff.5

As noted earlier, summary judgment is appropriate when reasonable
minds cannot differ.®2 In those instances, the issue of intent becomes a
question of law.%® Otherwise, intent is a question of fact for the jury’s
determination.%

3. No-Evidence Motion for Summary Judgment

A court’s granting of a no-evidence summary judgment is essentially a
pretrial directed verdict.®® Texas Rule of Civil Procedure 166a(i), which
provides for no-evidence summary judgments, requires much less from the
movant than when moving for a traditional summary judgment.® “Under
Rule 166a(i), a party may move for summary judgment on the ground that
there is no evidence of one or more essential elements of a claim or defense
on which an adverse party would have the burden of proof at trial.”®” The
movant need not produce any evidence supporting its no-evidence motion.®
Instead, the mere filing of a proper motion shifts the burden to the nonmovant
to come forward with enough evidence to raise a genuine issue of material
fact.®® If the non-movant does not, the court must grant the motion.™

While it need not be detailed, the no-evidence summary judgment
motion must meet certain requirements. First, the movant must identify the
grounds for the motion.”™ The motion also must state the elements for which
there is no evidence.” A defendant’s motion should state the elements of the

61. Id.at 442.
62. Logan v. Mullis, 686 S.W.2d 605, 608 (Tex. 1985).
63. Id.

64. 1d.; see Creditwatch, Inc. v. Jackson, 157 S.W.3d 814 (Tex. 2005).

65. Hernandez v. De La Rosa, 172 S.W.3d 78, 80-81 (Tex. App.—EIl Paso 2005, no pet.)
(citing Judge David Hittner & Lynne Liberato, Summary Judgments in Texas, 34 Hous. L. REv.
1303, 1356 (1998)).

66. See infra Part 1.111.B (discussing burden of proof for no-evidence summary judgments).

67. W. Invs., Inc. v. Urena, 162 S.W.3d 547, 550 (Tex. 2005).

68. TEX. R. Civ. P. 166a(i); Home State Cty. Mut. Ins. Co. v. Horn, No. 12-07-00094-CV,
2008 WL 2514332, at *2 (Tex. App.—Tyler June 25, 2008, pet. denied) (mem. op.) (citing Judge
David Hittner & Lynne Liberato, Summary Judgments in Texas, 34 Hous. L. REv. 1303, 1356
(1998)); Branson v. Spiros Partners Ltd., No. 04-07-00007-CV, 2007 WL 4547502, at *2 (Tex.
App.—San Antonio Dec. 28, 2007, no pet.) (mem. op.) (citing Judge David Hittner & Lynne
Liberato, Summary Judgments in Texas, 34 Hous. L. REV. 1303, 1356 (1998)).

69. Home State Cty. Mut. Ins. Co., 2008 WL 2514332, at *2; see also infra Parts 1.111.B, IV.C
(discussing burden of proof for no-evidence summary judgments and how to respond to them,
respectively).

70. TeX.R.Civ.P. 166a().

71. 1d.; Sw. Elec. Power Co. v. Grant, 73 S.W.3d 211, 215 (Tex. 2002).

72. Cmty. Health Sys. Prof’l Servs. Corp. v. Hansen, 525 S.W.3d 671, 695 (Tex. 2017) (citing
TEX. R. CIv. P. 166a(i)); Timpte Indus., Inc. v. Gish, 286 S.W.3d 306, 310 (Tex. 2009); see
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plaintiff’s cause of action and specifically challenge the evidentiary support
for an element of that claim.” For example, in a negligence case, it is
sufficient to state that there is no evidence of duty, breach, or causation.” It
is not sufficient to argue that the plaintiffs “have no evidence of any element
of this cause of action” and then listing two elements “[b]y way of
example.””™ This statement is sufficient only to challenge the listed elements,
not all elements of the cause of action.”

Likewise, a plaintiff can challenge boilerplate affirmative defenses alleged
in the defendant’s answer by using a no-evidence summary judgment.’”

Second, the motion cannot be conclusory or generally allege that there
is no evidence to support the claims.” In other words, a motion that merely
states that there is no evidence to support the other party’s claim is
insufficient. For example, a no-evidence motion is too general if it states:
“[T]here is absolutely no evidence to support [plaintiff’s] assertions that
[defendant] committed a wrongful foreclosure....”” The underlying
purpose of the requirement that the motion be specific, not conclusory, is to
provide the nonmovant “with adequate information for opposing the motion,
and to define the issues.”® In Timpte Industries, Inc. v. Gish, the supreme court
applied a “fair notice” standard to determine whether a motion for no-evidence
summary judgment was sufficient.8* The court allowed that the degree of
specificity required depends on the case.?? It determined that a motion was
sufficient that stated that “[p]laintiff has presented no evidence of a design

also Smith v. Lagerstam, No. 03-05-00275-CV, 2007 WL 2066298, at *19 (Tex. App.—
Austin July 19, 2007, no pet.) (mem. op.) (Patterson, J., dissenting) (citing Judge David
Hittner & Lynne Liberato, Summary Judgments in Texas, 47 S. TEX. L. REv. 409, 416
(2006)).

73. TeEX.R.Civ.P. 166a cmt.—1997.

74. Lampasas v. Spring Ctr., Inc., 988 S.W.2d 428, 436 (Tex. App.—Houston [14th Dist.]
1999, no pet.).

75. Hansen, 525 S.W.3d at 671, 696 (Tex. 2017).

76. Id. at 695-96.

77.  Seeinfra Sec. A.3. (Affirmative Defenses).

78.  Smith, 2007 WL 2066298, at *19.

79. Abraham v. Ryland Mortg. Co., 995 S.W.2d 890, 892 (Tex. App.—EI Paso 1999, no pet.);
see also Meru v. Huerta, 136 S.W.3d 383, 38687 (Tex. App.—Corpus Christi 2004, no pet.) (“Rule
166a(i) does not authorize conclusory motions or general no-evidence challenges to an opponent’s
case.”).

80. Timpte Indus., Inc., 286 S.W.3d at 311 (analogizing this purpose to the “fair notice”
pleading requirements of Rules 45(b) and 47(a)).

81. Id. In relying on the fair notice standard, the supreme court in Timpte Industries, Inc.
appears to overrule courts of appeals’ opinions that refuse to extend the fair notice standard to
determine whether a motion for no-evidence summary judgment is sufficient, including the
following: Holloway v. Tex. Elec. Util. Constr., Ltd., 282 S.W.3d 207, 215 (Tex. App.—Tyler 2009,
no pet.); Fieldtech Avionics & Instruments, Inc. v. Component Control.com, Inc., 262 S.W.3d 813,
824 n.4 (Tex. App.—Fort Worth 2008, no pet.); Mott v. Red’s Safe & Lock Servs. Inc., 249 S.W.3d
90, 98 (Tex. App.—Houston [1st Dist.] 2007, no pet.).

82. Timpte Indus., Inc., 286 S.W.3d at 311.
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defect which was a producing cause of his personal injury” and included a
conclusion that essentially repeated the statement of this element with little
additional information.®® The court also noted that such a motion might be
insufficient in a complex products or design defect case.®

If a no-evidence motion for summary judgment is conclusory, general,
or does not state the elements for which there is no evidence, the motion is
legally insufficient.

Thus, a no-evidence motion that lists each element of the plaintiff’s

claim and then asserts that the plaintiff has no evidence to support “one

or more” or “any” of’ those elements is insufficient to support

summary judgment because this language does not clearly identify

which elements, whether some or all, are challenged.®

While no evidence need be attached to a no-evidence motion for
summary judgment, in some instances it may be advisable to do so in light of
summary judgment cases construing City of Keller v. Wilson.8

In City of Keller, the supreme court determined that a matter is
conclusively established if reasonable people could not differ concerning the
conclusion to be drawn from the evidence.!” Thus, it concluded that “[t]he
standards for taking any case from the jury should be the same, no matter
what motion is used.”® The court noted that appellate courts “do not
disregard the evidence supporting the motion.”® But it added that “although
a reviewing court must consider all the summary judgment evidence on file,
in some cases that review will effectively be restricted to the evidence
contrary to the motion.”® City of Keller has been construed to mean that the
appellate court reviewing a summary judgment “must consider whether
reasonable and fair-minded jurors could differ in their conclusions in light of
all of the evidence presented.”* In other words, the final test for a no-evidence
review is whether the evidence presented would enable reasonable and fair-

83. Id. (alteration in original).

84. Id.

85. Cmty. Health Sys. Prof’l Servs. Corp. v. Hansen, 525 S.W.3d 671, 695-96 (Tex. 2017);
see also, Jose Fuentes Co. v. Alfaro, 418 S.W.3d 280, 287 (Tex. App.—Dallas 2013, pet. denied)
(collecting authorities holding that the issue may be raised for the first time on appeal).

86. City of Keller v. Wilson, 168 S.W.3d 802, 82224 (Tex. 2005).

87. Id.at816.
88. Id. at 825.
89. Id. at 824-25 (emphasis omitted).
90. Id. at 825.

91. Goodyear Tire & Rubber Co. v. Mayes, 236 S.W.3d 754, 755 (Tex. 2007) (per curiam)
(citing City of Keller, 168 S.W.3d at 822-24); see also Timpte Indus., Inc. v. Gish, 286 S.W.3d 306,
310 (Tex. 2009) (citing Mack Trucks, Inc. v. Tamez, 206 S.W.3d 572, 582 (Tex. 2006)); Wal-Mart
Stores, Inc. v. Spates, 186 S.W.3d 566, 568 (Tex. 2006) (per curiam) (citing City of Keller, 168
S.W.3d at 822-23).
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minded people to reach a verdict in favor of the nonmovant in a summary
judgment.®2

4. Combined Traditional and No-Evidence Motions for Summary
Judgment

Traditional summary judgment motions under Rules 166a(a) or (b) may
be combined with a Rule 166a(i) no-evidence motion.®®* Combined motions
are referred to as “hybrid” motions for summary judgment.®* If a party with
the burden of proof files both a traditional and no-evidence summary
judgment, the court may consider only the traditional motion for summary
judgment. If a party has the burden of proof on claims or defenses, it may not
properly urge a no-evidence summary judgment to challenge those claims or
defenses.® For example, in State Farm Lloyds v. Page, an insurance company
moved for summary judgment on both traditional and no-evidence grounds.*
In its traditional summary judgment motion, the insurance company argued
that its insured’s policy afforded no coverage for mold damage to her home
or its contents.”” The company argued alternatively that its insured had no
evidence that a covered peril caused the mold contamination or that the
insurance company owed more than it had already paid under the policy.%
The trial court denied the no-evidence motion and granted the company’s
traditional motion for summary judgment, which the court of appeals
reversed, holding that the policy did cover mold damage to the home and its
contents.® The supreme court considered both points raised by the combined
motion, reversing the court of appeals in part on the traditional summary
judgment based on principles of contract interpretation and affirming the
denial of the no-evidence summary judgment.’® Sometimes both type

92. See Cmty. Health Sys. Prof’] Servs. Corp. v. Hansen, 525 S.W.3d 671, 680 (Tex. 2017)
(citing Childs v. Haussecker, 974 S.W.2d 31, 44 (Tex. 1998) (“An issue is conclusively established
‘if reasonable minds could not differ about the conclusion to be drawn from the facts in the
record.””)).

93. Binur v. Jacobo, 135 S.W.3d 646, 650-51 (Tex. 2004). Binur’s implication that the
movant’s evidence should be disregarded has effectively been supplanted by City of Keller and its
progeny. See supra Part 1.1.A.3.

94. City of Magnolia 4A Econ. Dev. Corp. v. Smedley, 533 S.W.3d 297, 299 (Tex. 2017) (per
curiam).

95. Rubio v. Martinez, Nos. 13-10-00351-CV, 13-10-00352-CV, 2011 WL 3241905, at *2
(Tex. App.—Corpus Christi July 28, 2011, no pet.) (mem. op.) (citing Judge David Hittner & Lynne
Liberato, Summary Judgments in Texas: State and Federal Practice, 46 Hous. L. REv. 1379, 1388—

89 (2010)).
96. State Farm Lloyds v. Page, 315 S.W.3d 525, 527 (Tex. 2010).
97. 1d.at531.
98. Id.
99. Id.at527.

100. Seeid. at 530-33.
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motions result in a loss to the movant. For example, in Painter v. Amerimex
Drilling 1, Ltd., the supreme court determined that the defendant was not
entitled to either a no-evidence or traditional motion for summary judgment
on a plaintiff’s vicarious liability claim.1%

5. Drafting a Motion for Summary Judgment

A motion for summary judgment is a “trial on paper.”®2 Thus, the
hallmarks of a winning trial strategy must be translated to the written word.
An empirical study published in 2018 found that the more readable summary
judgment briefs were, the more likely they were to prevail. This finding held,
even after controlling for attorney experience, law firm resources and repeat-
player status before the judge.'%®

Even though it is a battle of paper, summary judgment motions should
mirror a good trial presentation to include “a clear theme that grabs the
reader’s attention, a persuasive story, and, most importantly, a clear analysis
of the facts and the law that demonstrates why it should be granted.”'% It is
particularly important to be clear and concise in state court, where judges
generally do not have law clerks to help them sift through confusing or
lengthy summary judgment pleadings.

The key sections of a summary judgment motion or response are set
forth below.

Title and Introduction: The practice of being clear and concise begins
in the beginning. A noted appellate lawyer advises that the title and
introduction should answer three questions:

1) Is the party filing the motion the claimant seeking a traditional
summary judgment under Rule 166a(a) or a defendant seeking
summary judgment under Rule 166a(b);

2) Is the movant seeking summary judgment on traditional grounds,
no-evidence grounds, or both;

3) Is the movant seeking a final or partial summary judgment?2%

101. Painter v. Amerimex Drilling I. Ltd., 561 S.W.3d 125, 139 (Tex. 2018).

102. Michele L. Maryott, The Trial on Paper: Key Considerations for Determining Whether
to File a Summary Judgment Motion, 35 LITIG. 36, 39 (2009).

103.  Shaun B. Spencer & Adam Feldman, Words Count: The Empirical Relationship Between
Brief Writing and Summary Judgment Success, 22 LEGAL WRITING: J. LEGAL WRITING INST. 61,
105-106 (2018).

104. Maryott, supra note 102 at 39.

105. Kent Rutter, Summary Judgment Motions and Responses: A Practical Checklist, 72 THE
Abvoc. 30, 30 (2015).
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Thus, depending on the answers to these questions, the motion might be
entitled “Plaintiff Smith’s Traditional Motion for Partial Summary Judgment
on Liability.”

Grounds: Every ground for summary judgment must appear in the
motion itself.%” In preparing the grounds, a former judge advises using the
familiar: the pattern jury charge.'®® When presenting a no-evidence motion,
use the relevant pattern jury question to persuade the court that it likely would
enter a judgment notwithstanding the verdict in the event the jury were to
make a finding adverse to your position.%®

When drafting a no-evidence section, the movant should specify the
element or elements of the plaintiff’s claim (or defendant’s affirmative
defense) for which there is no evidence. A no-evidence motion that lists the
elements of a claim and then asserts that the plaintiff has no evidence to
support “one or more” or “any of” those elements is insufficient to support
summary judgment because it fails to clearly identify which elements are
challenged.1°

Argument: The length and nature of the argument will depend on the
circumstances of the case. But, under any circumstance, the value of clear,
persuasive writing cannot be overstated.!'! Brevity is a virtue. The longer the
motion and supporting evidence, the more likely it is to convey a subliminal
message that “there must be a fact issue in there somewhere.”

The supreme court endorses the use of headings to delineate the basis
for summary judgment but does not require it.}*2 “If a motion clearly sets
forth its grounds and otherwise meets Rule 166a’s requirements, it is
sufficient.”''® Nonetheless, using headings makes the motion easier to follow
and is good advocacy. Because headings provide guideposts, their use is

106. Id.

107. Traditional summary judgments cannot be upheld upon grounds not raised in the motion
for summary judgment. See, e.g., City of Midland v. O'Bryant, 18 S.W.3d 209, 218 (Tex. 2000);
Chessher v. Sw. Bell Tel. Co., 658 S.W.2d 563, 564 (Tex. 1983). This prohibition applies to no-
evidence summary judgments as well. See Fraud-Tech, Inc. v. Choicepoint, Inc., 102 S.W.3d 366,
387 (Tex. App.—Fort Worth 2003, pet. denied); Callaghan Ranch, Ltd. v. Killiam, 53 SW.3d 1, 4
(Tex. App.—San Antonio 2000, pet denied); Specialty Retailers, Inc. v. Fugqua, 29 S.W.3d 140,
147-48 (Tex.App.—Houston [14th Dist.] 2000, pet. denied); see also TEX. R. Clv. P. 166a cmt.
(stating no-evidence motion for summary judgment “must be specific in challenging the evidentiary
support for an element of a claim or defense”).

108. James M. Stanton, How to Prevail at a Summary Judgment Hearing, TEX. LAW., May 21,
2012, at 19.

109. Id.

110. Cmty. Health Sys. Prof’l Servs. Corp. v. Hansen, 525 S.W.3d 671, 680 (Tex. 2017).

111. See generally Chad Baruch, Legal Writing: Lessons from the Bestseller List, 43 TEX. J.
Bus. LAw 593 (2009) (advocating the importance of legal writing).

112.  Binur v. Jacobo, 135 S.W.3d 646, 651 (Tex. 2004).

113, Id.


https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=cD7TWNI5P37pIcm2UuIxj99MU%2f1kAZ%2bSayC4Si2Kfr89fWB0DOc7ZG3OanTy4annuIsnSyx7aSVLYWFZUFTDTyH3pwDSMx28iUT5Ny4sX0zv49hexghRdY%2bVC%2bZaKcWGlsynLrWUq8RTnvyJRdk77oAcxTrX12BcYAYq0UFX3cg%3d&ECF=Tech%2c+Inc.+v.+Choicepoint%2c+Inc.%2c++102+S.W.3d+366
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particularly important for judges who read pleadings in an electronic
format.14

In drafting the argument, use summary judgment language. Summary
judgment language refers to phrases such as “there is no evidence,” “as a
matter of law,” and “the summary judgment evidence establishes.” It does
not include indefinite language such as that an event occurred “on or about”
or the “damages were approximately.” Another common mistake is use of
language that, if applied literally, would prevent summary judgment
disposition. Such language includes phrases such as “the preponderance of
the evidence shows,” “the credible evidence demonstrates,” or “the greater
weight of evidence proves.” These types of phrases have no place in summary
judgment practice because each conveys that there is conflicting evidence,
which would prevent rendition of a summary judgment.

Conversely, the nonmovant should use parallel language to show there
is a conflict in the evidence, and phrases such as certain evidence “raises a
fact issue” are appropriate. If in doubt about the proper summary judgment
language, look to opinions dealing with the same issue to borrow proper
language for the issue being briefed.

In most instances, the movant should present its no-evidence motion
first, because when a motion asserts both no-evidence and traditional
grounds, the courts must review the no-evidence grounds first.!*> Upon
review of the response to the no-evidence ground, if the court determines that
the non-movant has failed to produce legally sufficient evidence to meet his
burden, there is no need for it to analyze whether the movant satisfied its
burden under the traditional motion for summary judgment.t®

Evidence: In regard to summary judgment evidence, it need not be set
out or described in the motion to be considered.’*” But, here again, the
practice of making the motion (or response) easy to follow should continue
when reciting the evidence. Even though the rules do not require the motion
or response to cite specific pages or lines of summary evidence, “the wise
practitioner will do more than the rules require, as it is poor advocacy to leave
the court guessing about which portions of the evidence are meant to support
which aspects of the motion.”!8

114. See Robert Dubose, LEGAL WRITING FOR THE REWIRED BRAIN: PERSUADING READERS
IN A PAPERLESS WORLD 61 (2010).

115. Cmty. Health Sys. Prof’l Servs. Corp., 525 S.W.3d at 680 (citing Ford Motor Co. v.
Ridgway, 135 S.W. 3d 598, 600 (Tex. 2004)).

116.  Merriman v. XTO Energy, Inc., 407 S.W. 3d 244, 248 (Tex. 2013); Gonzalez v. Ramirez,
463 S.W.3d 499, 502, n.7 (Tex. 2015).

117.  Wilson v. Burford, 904 S.W.2d 628, 629 (Tex. 1995) (per curiam).

118. Rutter, supra note 105, at 31.
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Non-movant’s Response: The guidance for drafting a response tracks
the advice for drafting the motion. Respond to a motion for summary
judgment in clear, concise language presenting evidence to show that a fact
issue exists or that the motion is insufficient as a matter of law. In regard to
the presentation of evidence, the non-movant is not required to marshal its
proof, but must present enough evidence to raise a genuine fact issue on the
challenged elements.*® One of the most difficult strategic decisions to be
made by a non-movant is how much of its evidence it should reveal to
overcome the summary judgment, without giving the movant a complete
preview of its evidence and strategy.

B. Pleadings

The movant should insure that the grounds for the motion for summary
judgment are supported by pleadings. Rule 166a(c) provides that the trial
court should render summary judgment based on pleadings on file at the time
of the hearing.'?® Where there is no live pleading urging a cause of action,
there can be no summary judgment.*?!

1. Amended Pleadings

Unless it violates a discovery plan deadline, a party may file an amended
pleading after it files its summary judgment motion or response.’?? A
summary judgment proceeding is considered a “trial” with respect to filing
amended pleadings according to Texas Rule of Civil Procedure 63.12 Thus,
a party should file an amended answer as soon as possible and no later than
seven days before the summary judgment hearing.'®* If filed outside the
seven-day period, no leave to file amended pleadings is necessary.'? In
computing the seven-day period, the day the party files the amended pleading
is not counted, but the day of the hearing on the motion for summary
judgment is counted.?

119. TeX.R. Civ.P. 166a, notes and cmts.

120. TEeX.R.Civ.P. 166a(c).

121. Daniels v. Daniels, 45 S.W.3d 278, 282 (Tex. App.—Corpus Christi 2001, no pet.). But
see infra Part 1.IV.A (discussing unpleaded claims); infra Part 1.111.A.3 (discussing affirmative
defenses).

122.  Cluett v. Med. Protective Co., 829 S.W.2d 822, 825-26 (Tex. App.—Dallas 1992, writ
denied).

123. Rule 63 provides for timing of amendments and responsive pleadings, including that
amended pleadings may be filed without leave of court up to seven days before the date of trial,
unless the judge sets a different schedule under Rule 166. TEX. R. Civ. P. 63.

124, 1d.; Sosa v. Cent. Power & Light, 909 S.W.2d 893, 895 (Tex. 1995) (per curiam).

125. 9029 Gateway S. Joint Venture v. Eller Media Co., 159 S.W.3d 183, 187 (Tex. App.—El
Paso 2004, no pet.).

126. Sosa, 909 S.W.2d at 895 (citing TEX. R. CIV. P. 4).
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Timing requirements for handling supplemental pleadings vary based
on when they are filed. To file amended pleadings within seven days of
the date of the summary judgment hearing, the non-movant must obtain
leave of court.??” If the motion for leave is filed within seven days of the
hearing, the appellate court presumes leave was granted if: “(1) the
summary judgment states that all pleadings were considered, (2) the
record does not indicate that an amended pleading was not considered,
and (3) the opposing party does not show surprise.”?® In response, to
properly preserve a complaint that a pleading has been filed within seven
days of trial, the complaining party must both demonstrate surprise and
request a continuance.'?® If the hearing or submission is set or reset, “the
key date for purposes of Rule 63 [is] the date of the final hearing from
which the summary judgment sprang.”**® The burden is higher on the
party amending pleadings once the hearing date on the motion for
summary judgment has passed. A party may file an amended pleading
before the court signs a judgment only if it secures a written order granting
leave to file.®! If a nonmovant does not obtain the trial court’s written
permission to amend its pleadings after the hearing date, the movant need
not amend or supplement its motion for summary judgment to address
those claims.'® Once it signs an order granting summary judgment, the
court loses authority to grant a motion to amend the pleadings.**®

Plaintiffs sometimes amend their petitions after the defendants file
their motions for summary judgment. If the plaintiff amends the petition
after being served with a motion for summary judgment, the defendant
must file an amended or supplemental motion for summary judgment to
address the newly pleaded cause of action.’** Amending the motion is

127, Id.

128. Eller Media Co., 159 S.W.3d at 187; see also Cont’l Airlines, Inc. v. Kiefer, 920 S.W.2d
274, 276 (Tex. 1996).

129. Fletcher v. Edwards, 26 S.W.3d 66, 74 (Tex. App.—Waco 2000, pet. denied) (citing
Morse v. Delgado, 975 S.W.2d 378, 386 (Tex. App.—Waco 1998, no pet.)).

130. Cantu v. Holiday Inns, Inc., 910 S.W.2d 113, 115 (Tex. App.—Corpus Christi 1995, writ
denied). Rule 63 (Amendments and Responsive Pleadings) provides, in part, that parties may amend
their pleading up to seven days before the date of trial or thereafter, only if they obtain leave of
court. TEX. R. CIv. P. 63.

131. Tex.R.Civ.P.63; D.R. Horton-Tex., Ltd. v. Savannah Props. Assocs., L.P., 416 S.W.3d
217, 224 (Tex. App.—Fort Worth 2013, no pet.); Hussong v. Schwan’s Sales Enters., Inc., 896
S.W.2d 320, 323 (Tex. App.—Houston [1st Dist.] 1995, no writ).

132.  Mensa-Wilmot v. Smith Int’l, Inc., 312 S.W.3d 771, 778 (Tex. App.—Houston [1st Dist.]
2009, no pet.) (citing Judge David Hittner & Lynne Liberato, Summary Judgments in Texas, 47 S.
TeX. L. REV. 409, 419-20 (2006)).

133. Prater v. State Farm Lloyds, 217 S.W.3d 739, 741 (Tex. App.—Dallas 2007, no pet.).

134.  Johnson v. Rollen, 818 S.W.2d 180, 183 (Tex. App.—Houston [1st Dist.] 1991, no writ);
see also Worthy v. Collagen Corp., 921 S.\W.2d 711, 714 & n.1 (Tex. App.—Dallas 1995)
(discussing supplemental motions), aff’d, 967 S.W.2d 360 (Tex. 1998).
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equally necessary for no-evidence summary judgments. If the plaintiff
amends its petition adding new causes of action not addressed by the
defendant’s no-evidence motion for summary judgment, the defendant
must file an amended motion for summary judgment identifying the
elements of the newly pleaded theories for which there is no evidence.**®
Otherwise, summary judgment on the entirety of the plaintiff’s case will
be improper because the no-evidence motion fails to address all of the
plaintiff’s theories of liability.®*® It is not always necessary for the
defendant to file an amended or supplemental motion for summary
judgment. If an amended petition only “reiterates the same essential
elements in another fashion,” then the original motion for summary
judgment will cover the new variations.®*” Similarly, if a motion for
summary judgment is sufficiently broad to encompass later-filed claims,
the movant need not amend the motion for summary judgment.t®
Nonetheless, as a matter of effective persuasion, even when the original
motion for summary judgment is sufficiently broad to encompass newly
added claims, a movant should consider filing a succinct supplemental
brief explaining to the court why an amended motion is unnecessary.

Also, when a ground asserted in a motion for summary judgment
conclusively negates a common element of the newly and previously pleaded
claims, summary judgment may be proper.t3

In cases with court-ordered discovery plans, the court may set the
deadline for amended pleadings before the close of the discovery period.#
In those instances, movants who wait to move for summary judgment until
after the time expires for pleading amendments will not have to amend the
summary judgment motion to address amended pleadings filed beyond the
deadline without leave of court.

135. Insuch asituation, a movant’s reply brief that addresses the newly alleged causes of action
is “patently insufficient” to form the basis of a no-evidence summary judgment because the
nonmovant would have been under no burden to present any evidence to support its newly added
claims when responding to the original motion. Specialty Retailers, Inc. v. Fugua, 29 S.W.3d 140,
148 (Tex. App.—Houston [14th Dist.] 2000, pet. denied).

136. Sosa v. Cent. Power & Light, 909 S.W.2d 893, 895 (Tex. 1995) (per curiam).

137. Specialty Retailers, Inc., 29 S.W.3d at 147 (quoting Lampasas v. Spring Ctr., Inc., 988
S.W.2d 428, 437 (Tex. App.—Houston [14th Dist.] 1999, no pet.)).

138. Methodist Hosp. v. Zurich Am. Ins. Co., 329 S.W.3d 510, 515 n.4 (Tex. App.—Houston
[14th Dist.] 2009, no pet.) (citing Espeche v. Ritzell, 123 S.W.3d 657, 664 (Tex. App.—Houston
[14th Dist.] 2003, pet. denied)).

139. Rotating Servs. Indus. v. Harris, 245 S.W.3d 476, 487 (Tex. App.—Houston [1st Dist.]
2007, pet. denied).

140. Tex.R.Civ.P. 190.4(b)(4).
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2. Unpleaded Claims or Affirmative Defenses

Unpleaded claims or affirmative defenses may form the basis for
summary judgment if the nonmovant does not object.*! Specifically, the
Texas Supreme Court has held:

[A]n unpleaded affirmative defense may ... serve as the basis for a

summary judgment when it is raised in the summary judgment motion,

and the opposing party does not object to the lack of a [Texas Rule of

Civil Procedure] 94 pleading in either its written response or before the

rendition of judgment.4?

Based on the same reasoning, the Eastland Court of Appeals
determined that, even though the plaintiff failed to plead the discovery
rule, summary judgment was precluded when the defendant did not
address it after the plaintiff raised it in response to its motion for summary
judgment.’*® The court held that “when a non-movant relies on an
unpleaded affirmative defense or an unpleaded matter constituting a
confession and avoidance,” the movant must object to defeat a motion for
summary judgment; otherwise, the issue will be tried by consent. 4

If the nonmovant objects to an unpleaded claim or affirmative defense used
as a basis for a summary judgment, the movant must then amend its pleadings to
conform to its motion.*#

3. Pleading Deficiencies and Special Exceptions

Special exceptions or motions to dismiss, not summary judgment
motions, are the proper vehicle to attack pleading deficiencies.'*® Texas

141. Goodyear Tire & Rubber Co. v. Mayes, 236 S.W.3d 754, 756 n.1 (Tex. 2007) (per
curiam); Roark v. Stallworth Oil & Gas, Inc., 813 S.W.2d 492, 495 (Tex. 1991) (“[U]lnpleaded
claims or defenses that are tried by express or implied consent of the parties are treated as if they
[were] raised by the pleadings.”).

142. Roark, 813 S.W.2d at 494; see also TEX. R. CIv. P. 94 (concerning pleading affirmative
defenses); Finley v. Steenkamp, 19 S.W.3d 533, 541 (Tex. App.—Fort Worth 2000, no pet.) (stating
that an unpleaded affirmative defense that is raised in a motion for summary judgment and
unchallenged by the nonmovant is a permissible basis for summary judgment); Webster v. Thomas,
5 S.W.3d 287, 288-89 (Tex. App.—Houston [14th Dist.] 1999, no pet.) (discussing the burden of
proof when basing a motion for summary judgment on an affirmative defense).

143.  Proctor v. White, 172 S.W.3d 649, 652 (Tex. App.—Eastland 2005, no pet.).

144, Id.

145. See Natividad v. Alexsis, Inc., 875 S.W.2d 695, 699 (Tex. 1994) (“Summary judgment
based on a pleading deficiency is proper if a party has had an opportunity by special exception to
amend and fails to do so, or files a further defective pleading.”).

146. InreB.lV., 870 S.\W.2d 12, 13-14 (Tex. 1994) (per curiam); Massey v. Armco Steel Co.,
652 S.W.2d 932, 934 (Tex. 1983) (“Whether pleadings fail to state a cause of action may not be
resolved by summary judgment.”); Tex. Dep’t of Corr. v. Herring, 513 S.W.2d 6, 9-10 (Tex. 1974)
(concluding that the protective features of the special exception procedure should not be
circumvented by summary judgment where the pleadings fail to state a cause of action).
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Rule of Civil Procedure 91a, which went into effect on March 1, 2013,
permits (through the filing of a motion to dismiss) the dismissal of causes
of action that have “no basis in law or fact” when the requirements of the
rule are met.!#’

In the context of summary judgment procedure, if a pleading
deficiency can be cured by amendment, a summary judgment is not
proper.*® However, a nonmovant must raise a complaint that summary
judgment was granted without opportunity to amend or it is waived. 4

a. Special Exceptions

Special exceptions should be used to challenge the plaintiff’s failure
to state a cause of action or to force a movant to clarify an unclear or
ambiguous motion for summary judgment. The purpose of special
exceptions is to compel clarification of pleadings when the pleadings are
not clear or sufficiently specific or fail to plead a cause of action.** If the
nonmovant seeks to challenge the plaintiff’s failure to state a cause of
action, filing special exceptions is the appropriate method to attack that
failure.’® Special exceptions allow the nonmovant an opportunity to

147. TeX.R.Civ.P.91a.1; Bart Turner & Assocs. v. Krenke, No. 3:13-CV-2921-L, 2014 WL
1315896, at *3 (N.D. Tex. Mar. 31, 2014) (mem. op.) (“[Rule 91a] now allows a state court to do
what a federal court is allowed to do under Federal Rule of Civil Procedure 12(b)(6).”); see also
TeX. R. Civ. P. 90-91 (providing for special exceptions for defects in pleadings and waiver of
defects for failure to specially except). TEX. R. CIV. P. 91a.1 (“A cause of action has no basis in law
if the allegations, taken as true, together with inferences reasonably drawn from them do not entitle
the claimant to the relief sought. A cause of action has no basis in fact if no reasonable person could
believe the facts pleaded.”); Wooley v. Schaffer, 447 S.W.3d 71, 7476 (Tex. App.—Houston [14th
Dist.] 2014, pet. denied) (deciding as a matter of first impression that a trial court’s ruling on a
motion to dismiss under Rule 91a is reviewed de novo).

148. InreB.l.V., 870 S.W.2d at 13.

149. San Jacinto River Auth. v. Duke, 783 S.W.2d 209, 209-10 (Tex. 1990) (per curiam)
(holding that a trial court’s judgment may not be reversed where a party does not present a timely
request, objection, or motion to the trial court); Higbie Roth Constr. Co. v. Houston Shell &
Concrete, 1 S.W.3d 808, 811 (Tex. App.—Houston [1st Dist.] 1999, pet. denied); Ross v. Arkwright
Mut. Ins. Co., 933 S.W.2d 302, 30405 (Tex. App.—Houston [14th Dist.] 1996, writ denied) (citing
San Jacinto River Auth., 783 S.W.2d at 209-10).

150. Friesenhahn v. Ryan, 960 S.W.2d 656, 658-59 (Tex. 1998).

151. Tex. R. Civ. P. 91; see also Lavy v. Pitts, 29 S.W.3d 353, 356 (Tex. App.—Eastland
2000, pet. denied) (explaining that the rationale behind special exceptions, even in the context of a
motion for summary judgment, is that parties must clearly assert their position in writing). The
recent enactment of Rule 91a does not alter the procedure for filing special exceptions, as the new
rule “is in addition to, and does not supersede or affect, other procedures that authorize dismissal.”
TEX.R. CIv. P.91a.9; City of Austin v. Liberty Mut. Ins., 431 S.W.3d 817, 821 (Tex. App.—Austin
2014, no pet.).
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amend before dismissal.*>2 There is no general demurrer in Texas.™® If the
court determines the petition is defective, the “court must give the pleader
an opportunity to amend his pleadings prior to granting summary
judgment or dismissing the case.”*> In certain circumstances, a trial court
may dismiss a claim after sustaining special exceptions. For example, in
Baylor University v. Sonnichsen, the supreme court determined that
because the plaintiff could not have corrected the problem (there was no
mutual agreement), the trial court did not abuse its discretion by
sustaining the defendant’s special exceptions and dismissing his breach
of contract claim.®

Subject to challenges to jurisdiction and venue, a party should file
special exceptions identifying and objecting to non-jurisdictional defects
apparent on the face of the opponent’s pleadings.’®® If identification of the
defect depends on information extrinsic to the pleadings themselves, special
exceptions are not appropriate.*>” Special exceptions must be directed at the
plaintiff’s live pleadings.*%®

Special exceptions are also the method to force a movant for
summary judgment to clarify its position if its motion for summary
judgment is unclear or ambiguous. To complain that summary judgment

152. Centennial Ins. Co. v. Commercial Union Ins. Cos., 803 S.W.2d 479, 483 (Tex. App.—
Houston [14th Dist.] 1991, no writ).

153.  Texas Rule of Civil Procedure 90 discarded the general demurrer. TEX. R. Civ. P. 90; Tex.
Dep’t of Corr. v. Herring, 513 S.W.2d 6, 10 (Tex. 1974); see also General Demurrer, BLACK’S
LAW DICTIONARY 644, 752 (9th ed. 2009) (defining “general demurrer” as “[a]n objection pointing
out a substantive defect in an opponent’s pleading, such as the insufficiency of the claim or the
court’s lack of subject-matter jurisdiction; an objection to a pleading for want of substance”).

154.  Moonlight Invs., Ltd. v. John, 192 S.W.3d 890, 893 (Tex. App.—Eastland 2006, pet.
denied); see also Friesenhahn, 960 S.W.2d at 658 (“When the trial court sustains special exceptions,
it must give the pleader an opportunity to amend the pleading.”).

155.  Baylor Univ. v. Sonnichsen, 221 S.W.3d 632, 635 (Tex. 2007) (per curiam).

156. Fort Bend County v. Wilson, 825 S.W.2d 251, 253 (Tex. App.—Houston [14th Dist.]
1992, no writ) (holding that special exceptions should be used to force clarification of vague
pleadings and question the legal sufficiency of the party’s petition).

157. Fernandez v. City of El Paso, 876 S.W.2d 370, 373 (Tex. App.—El Paso 1993, writ
denied) (stating special exceptions must only address matters on the face of the other party’s
pleading); O’Neal v. Sherck Equip. Co., 751 S.W.2d 559, 562 (Tex. App.—Texarkana 1988, no
writ) (stating that a special exception “cannot inject factual allegations that do not appear” in the
other party’s pleading).

158.  See Transmission Exch. Inc. v. Long, 821 S.W.2d 265, 269 (Tex. App.—Houston [1st
Dist.] 1991, writ denied) (stating that any complaint regarding a pleading is waived unless
specifically included in special exceptions). In Transmission Exchange Inc. v. Long, the defendants’
statement in their special exceptions that plaintiff’s pleading did not advise them of the amounts
claimed for fraud damages, was taken as an indication that defendants were aware of and, therefore,
on notice of plaintiff’s fraud allegations. Id. That fact, coupled with the absence of any special
exceptions to the vague allegations of fraud in plaintiff’s third amended petition and the defendants’
failure to object to the submission of special issues on fraud, constituted waiver of any complaint
that the judgment for fraud did not conform to the pleadings. Id.
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grounds are unclear, a nonmovant must specially except to the motion.**
If the motion fails to state grounds or states some grounds but not others,
the nonmovant should challenge these defects as a means to defeat the
summary judgment on the merits, not to identify them by special
exceptions and thereby prompt the movant to cure them. Any special
exception due to a lack of clarity or ambiguity in the motion for summary
judgment is likewise subject to the seven-day before the hearing deadline.®
Amended pleadings may be filed without leave of court up to seven days before
the hearing.*6!

The party filing special exceptions should ask for a signed order
overruling or sustaining the special exceptions at or before the hearing.'®? The
movant should be entitled to a ruling before responding to the motion for
summary judgment. Practically, the best way of handling timing in such an
instance may be to ask the court for a continuance until it rules on the special
exception.

A court will not infer a ruling on the special exception from the
disposition of the summary judgment alone.1¢3

b. Effect of Amendment and Failure to Amend

As noted above, a motion for summary judgment should not be based
on a pleading deficiency (that is subject to a special exception) that could be
cured by amendment. If the trial court sustains the special exception, the
offending party may replead or it may elect to stand on the pleadings and test
the trial court’s order on appeal.’®* If the opportunity to amend is given and
no amendment is made or instead a further defective pleading is filed, then
summary judgment may be proper.t®® If a pleading deficiency is a type that
cannot be cured by an amendment, then a special exception is unnecessary

159. Grace Interest, LLC v. Wallis State Bank, 431 S.W.3d 110, 123 (Tex. App.—Houston
[14th Dist.] 2013, pet. denied); Lavy v. Pitts, 29 S.W.3d 353, 356 (Tex. App.—Eastland 2000, pet.
denied) (citing Harwell v. State Farm Mut. Auto. Ins. Co., 896 S.W.2d 170, 175 (Tex. 1995)).

160. McConnell v. Southside Indep. Sch. Dist., 858 S.W.2d 337, 343 n.7 (Tex. 1993) (finding
that any confusion regarding an exception must be responded to in written form, filed, and served
at least seven days before the hearing).

161. Sosa v. Cent. Power & Light, 909 S.W.2d 893, 895 (Tex. 1995) (per curiam); see supra
Part 1.1.B.1 (discussing amended pleadings).

162. See McConnell, 858 S.W.2d at 343 n.7.

163. See Seim v. Allstate Tex. Lloyds, 551 S.W.3d 161, 165 (Tex. 2018) (citing with approval
Well Sols., Inc. v. Stafford, 32 S.W.3d 313, 317 (Tex. App.—San Antonio 200, no pet.)); Franco v.
Slavonic Mut. Fire Ins. Ass’n, 154 S.W.3d 777, 785 (Tex. App.—Houston [14th Dist.] 2004, no
pet.).

164. D.A. Buckner Constr., Inc. v. Hobson, 793 S.W.2d 74, 75 (Tex. App.—Houston [14th
Dist.] 1990, no writ).

165. Haase v. Glazner, 62 S.W.3d 795, 800 (Tex. 2001); Friesenhahn v. Ryan, 960 S.W.2d
656, 658 (Tex. 1998); Natividad v. Alexsis, Inc., 875 S.W.2d 695, 699 (Tex. 1994).
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and summary judgment is proper if the facts alleged “establish the absence
of a right of action or [create] an insuperable barrier to a right of recovery.”®
The review of a summary judgment differs when based on the failure
of a party to state a claim after either special exceptions or an amendment
because review then focuses on the pleadings of the nonmovant.'¢” On
appeal, review of the sufficiency of the amended pleadings is de novo.!%®
The appellate court must take “all allegations, facts, and inferences in the
pleadings as true and view[] them in a light most favorable to the
pleader.”®® The court will reverse the motion for summary judgment if
the pleadings, liberally construed, support recovery under any legal
theory.?® On the other hand, “[t]he reviewing court will affirm the
summary judgment only if the pleadings are legally insufficient.”"

C. Time for Filing Motion for Summary Judgment

The timing of filing a motion for summary judgment depends on
whether it is a traditional motion for summary judgment or a no-evidence
summary judgment.

1. Traditional Summary Judgment

Rule 166a(a) provides that the party seeking affirmative relief in a
lawsuit may file a traditional motion for summary judgment at any time
after the adverse party answers the suit.}’> A summary judgment may not
be granted for a plaintiff against a defendant who has no answer on file. 1"

166. Swilley v. Hughes, 488 S.W.2d 64, 66-67 (Tex. 1972) (noting that cases where summary
judgment is proper, rather than using special exceptions, are limited); see, e.g., White v. Bayless,
32 S\W.3d 271, 274 (Tex. App.—San Antonio 2000, pet. denied) (granting summary judgment
without giving the nonmovant an opportunity to cure because the nonmovant’s pleading
“affirmatively demonstrate[d] that no cause of action exist[ed]”); Trail Enters., Inc. v. City of
Houston, 957 S.W.2d 625, 632—-33 (Tex. App.—Houston [14th Dist.] 1997, pet. denied) (finding
that the statute of limitations ran and plaintiff did not plead the discovery rule).

167. See Russell v. Tex. Dep’t of Human Res., 746 S.W.2d 510, 512-13 (Tex. App.—
Texarkana 1988, writ denied) (explaining that, after amendment, the focus shifts to the answers in
the response).

168. Natividad, 875 S.W.2d at 699; Hall v. Stephenson, 919 S.W.2d 454, 467 (Tex. App.—
Fort Worth 1996, writ denied).

169. Natividad, 875 S.W.2d at 699; Hall, 919 S.W.2d at 467.

170. Grossv. Davies, 882 S.W.2d 452, 454 (Tex. App.—Houston [1st Dist.] 1994, writ denied)
(stating that if liberal construction of a petition shows a valid claim, summary judgment should be
reversed); Anders v. Mallard & Mallard, Inc., 817 S.W.2d 90, 93 (Tex. App.—Houston [1st Dist.]
1991, no writ) (holding that a motion for summary judgment must be overruled if liberal
construction of the pleading reveals a fact issue).

171. Natividad, 875 S.W.2d at 699.

172. Tex.R.Civ.P. 166a(a).

173. Hock v. Salaices, 982 S.W.2d 591, 592 (Tex. App.—San Antonio 1998, no pet.).
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A defendant, however, may file a motion for summary judgment at any
time, 1™ even before answering the lawsuit.*”

Nonetheless, seldom is a motion for summary judgment appropriate
immediately after the defendant has answered. In fact, Rule 166a(g)
specifically provides that the court “may order a continuance to permit
affidavits to be obtained or depositions to be taken or discovery to be had
or may make such other order as is just.”*’® Examples of proper early-filed
motions for summary judgment would be when the case hinges
exclusively on the interpretation of a statute, the construction of an
unambiguous contract, or application of the statute of limitations when
the discovery rule does not apply. On the other hand, if the summary
judgment grounds are fact-based, generally the nonmovant will have valid
grounds for a continuance to conduct some discovery.’’

2. No-Evidence Motion for Summary Judgment

The proper timing to file a no-evidence motion for summary
judgment is more complicated than that for a traditional motion for
summary judgment. Before a no-evidence summary judgment can be
filed, there must have been an “adequate time for discovery.””® This
“adequate time for discovery” standard applies only to no-evidence
motions for summary judgment.!”® “The rule does not require that
discovery must have been completed, only that there was ‘adequate time’”
for discovery.!® Specifically, the rule provides in relevant part:

(i) No-Evidence Motion. After adequate time for discovery, a party

without presenting summary judgment evidence may move for

summary judgment on the ground that there is no evidence of one or
more essential elements of a claim or defense on which an adverse

party would have the burden of proof at trial 18!

The “Notes and Comments” addendum to the rule, which was
promulgated in 1997, offers guidance for cases with discovery orders. It
provides that “[a] discovery period set by pretrial order should be
adequate opportunity for discovery unless there is a showing to the

174. Tex.R.Civ. P. 166a(b).

175.  Zimmelman v. Harris County, 819 SW.2d 178, 181 (Tex. App.—Houston [1st Dist.]
1991, no writ).

176. Tex.R.Civ.P. 166a(g); see infra Part 1.1.H (discussing motions for continuance).

177. See infra Part 1.1.H (discussing motions for continuance).

178. Tex.R.Civ. P. 166a(i).

179. Tex.R.Civ.P. 166a(a)-(b), (i).

180. Specialty Retailers, Inc. v. Fugua, 29 S.W.3d 140, 145 (Tex. App.—Houston [14th Dist.]
2000, pet. denied).

181. TeX.R.Civ.P. 166a(i) (emphasis added).
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contrary, and ordinarily a motion under paragraph (i) would be permitted
after the period but not before.”182

All cases now have a rule- or court-imposed discovery plan with
discovery periods.'® Rule 190 provides three discovery control plans,
each of which has a “discovery period” for all civil cases.!® Therefore, an
“adequate time for discovery” may be measured against the “discovery
period” assigned to a given case. The comment to Rule 166a(i) covers
what now is called a “Level 3” case, which has a court-imposed discovery
plan.'® Levels 1 and 2 have rule-imposed discovery periods.'® Thus, if
the no-evidence motion for summary judgment is filed after the expiration
of the discovery periods, presumptively there will have been an adequate
time for discovery.

For Level 1 cases, an adequate time for discovery would occur 180 days
after the date on which the first request for discovery is served.’®” The
practical effect of this cutoff date is that the case has progressed so far, and
the dollars sought are so relatively small,*®8 that many defendants will forego
filing a no-evidence motion for summary judgment before trial. Also, it will
be difficult to get the trial court to rule on the motion for summary judgment
in the limited time before trial. For Level 2 cases, an adequate time for
discovery would be the discovery cutoff of thirty days before the date set for
trial, or nine months after the first oral deposition is taken or the answers to
the first written discovery are due, whichever is earlier.’® In Level 2 family
cases, the nonmovant responding to a motion for summary judgment filed
thirty days before trial would have had adequate time for discovery.'®® For
Level 3 cases, the close of discovery under the court-ordered discovery
control plan determines the date after which an adequate time for discovery
has passed.'*!

182. TEeX.R.Civ.P. 166a(i) cmt.—1997. Paragraph (i) is the no-evidence summary judgment
paragraph in Texas Rule of Civil Procedure 155a.

183. Tex.R.Civ.P. 190 cmt.—1999.

184. TEeX.R.Civ.P.190; see also Texas Supreme Court Order of Nov. 9, 1998, Final Approval
of Revisions to the Texas Rules of Civil Procedure, Misc. Docket No. 98-9196, at 1, reprinted in
61 TEX. B.J. 1140, 1140 (1998) (declaring that Rule 190 applies to all cases filed on or after January
1, 1999).

185. Tex.R.Civ.P.1904.

186. Tex.R.Civ.P.190.2-.3.

187. TeX.R.Civ.P. 190.2(b)(1); see also TEX. R. CIv. P. 190.2(c) (explaining that when a suit
no longer meets the criteria for Level 1, discovery reopens and either the Level 2 or Level 3
discovery plan, whichever is applicable, takes effect).

188. Level 1 cases are limited to expedited disputes governed by Texas Rule of Civil Procedure
169 and divorces not involving children in which $50,000 or less is at issue. TEX. R. CIv. P. 190.2(a)
(citing TEX. R. CIv. P. 169).

189. Tex.R.Civ.P. 190.3(b)(1)(B).

190. Tex.R.Civ.P. 190.3(b)(1)(A).

191. Tex.R.Civ.P. 190.4(b)(2).
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The timing restriction is not absolute. Movants on no-evidence summary
judgments may properly file the motion before the expiration of the discovery
period.'®? The ability to file a no-evidence motion for summary judgment
before the close of discovery supports judicial economy arguments; the
presumption against the early filing of motions for summary judgment supports
the right to a certain discovery window to allow a nonmovant to secure
sufficient evidence to demonstrate the existence of a material fact issue.

In appropriate cases, a movant could show an adequate time for
discovery has passed, even though the discovery period has not expired, by
convincing the court that the nonmovant’s claimed need for discovery is
unfounded.!®®* The nonmovant opposing an early-filed no-evidence motion
for summary judgment should attempt to have it denied as premature by
convincing the court that remaining discovery is likely to lead to
controverting evidence and that, in any event, he or she is entitled to the
additional time under the discovery plan.

Even if the no-evidence motion for summary judgment is filed after
the close of discovery,’® Texas Rule of Civil Procedure 190.5 may
provide a basis for a request for continuance of the motion for summary
judgment. When a nonmovant contends that he or she has not had an
adequate time for discovery, he or she must file an affidavit or a verified
motion for continuance explaining the need for further discovery.'® The
court may deny the motion for summary judgment, continue the hearing
to allow additional discovery, or “make such other order as is just.”%

Whether to file a summary judgment early or late in the process depends on
several factors.X’ If the motion is likely to rest on purely legal grounds, extensive
discovery will not be necessary or helpful to either party. An early filing of a
summary judgment motion may provide an early look at the other side’s case

192.  When determining whether an adequate time for discovery has passed, in addition to the
discovery period, courts look to the nature of the causes of action, the type of evidence necessary to
controvert the no-evidence motion, the length of time the case has been pending, the length of time
the motion has been on file, the amount of discovery that has already occurred, whether the movant
has requested stricter time deadlines for discovery, and whether the existing discovery deadlines are
specific or vague. Specialty Retailers, Inc. v. Fuqua, 29 S.W.3d 140, 145 (Tex. App.—Houston
[14th Dist.] 2000, pet. denied); see also infra Part 1.1.H.2 (discussing factors considered in granting
continuances).

193.  See Specialty Retailers, Inc., 29 S.W.3d at 145 (upholding the trial court’s conclusion that
an adequate time for discovery had passed despite the fact that the discovery deadline had not yet
been reached); see also infra Part 1.1.H.2 (discussing factors considered in granting continuances).

194. See infra Part 1.1.H (discussing motions for continuance).

195. Tenneco Inc. v. Enter. Prods. Co., 925 S.W.2d 640, 647 (Tex. 1996).

196. TeX. R.Civ.P. 166a(g).

197. See generally W. Alan Wright & Thomas E. Kurth, Tactical Considerations in Summary
Judgment Practice, 64 Abvoc., Fall 2013, at 15, 17 (explaining that the decision to move for
summary judgment involves several tactical decisions).
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and its evidence. As such, an early filing strategy may benefit the movant’s trial
preparations and encourage settlement.1%

Conversely, when summary judgment grounds are fact-based, the
movant likely should consider waiting until the close of discovery to seek
summary judgment. Thus, a late filing strategy could allow the movant to
“lock in” the nonmovant’s evidence and testimony.%

D. Deadlines for Filing Motion for Summary Judgment

A motion for summary judgment shall be filed and served at least
twenty-one days before the time specified for the hearing on the summary
judgment.?® If different parties on the same side of the lawsuit file
separate summary judgment motions, each movant should comply with
the notice provisions of the rule.?®! Parties may alter the deadlines for
filing summary judgment motions by Rule 11 agreement.?®? Periods
governing summary judgment procedures are counted in the same manner
as for other procedural rules.?® The day of service of a motion for
summary judgment is not to be included in computing the minimum
twenty-one-day notice for hearing.?®* However, the day of hearing is
included in the computation.?%®

The supreme court has mandated electronic filing in “civil cases,
including family and probate cases, by attorneys in appellate courts,
district courts, statutory county courts, constitutional county courts, and
statutory probate courts.”?% If electronic filing has not been mandated and
if the motion is served by mail, three days are added to the twenty-one-
day notice period required prior to the hearing.?%

198. Id.

199. Id.

200. Tex.R.Civ.P. 166a(c); Lewis v. Blake, 876 S.W.2d 314, 315 (Tex. 1994) (per curiam);
see also Krchnak v. Fulton, 759 S.W.2d 524, 528 (Tex. App.—Amarillo 1988, writ denied) (holding
that the rule regarding certificate of service “creates a presumption that the requisite notice was
served and . . . has the force of a rule of law”).

201. See Wavell v. Caller-Times Publ’g Co., 809 S.W.2d 633, 636-37 (Tex. App.—Corpus
Christi 1991, writ denied) (emphasizing that the notice provisions for summary judgment are strictly
construed), abrogated on other grounds by Cain v. Hearst Corp., 878 S.W.2d 577 (Tex. 1994).

202. Tex.R.Civ.P. 11 (allowing enforcement of agreements between parties when they are
signed and filed, or made in open court and entered on the record); D.B. v. K.B., 176 S.W.3d 343,
347 (Tex. App.—Houston [1st Dist.] 2004, pet. denied).

203. Lewis v. Blake, 876 S.W.2d 314, 315-16 (Tex. 1994) (citing TEX. R. Civ. P. 4)
(disapproving of a series of appellate court decisions that did not add the extra three days for service
by mail or telephonic document transfer).

204. 1d.

205. Id.

206.  Order Requiring Electronic Filing in Certain Courts, Misc. Docket No. 12-9208 (Tex.
Dec. 11, 2012).

207. Lewis, 876 S.W.2d at 315.
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The twenty-one-day requirement is strictly construed by the courts and
should be carefully followed.?*® Summary judgment evidence may be filed late
with leave of court.?® The party filing the late evidence must obtain a written
order granting leave to file.?!° Rule 166a(c) authorizes the court to accept
materials filed after the hearing so long as those materials are filed before
judgment.?! If a summary judgment hearing is reset, the twenty-one-day
requirement does not apply to the resetting.?'? If the court grants a continuance,
the minimum twenty-one-day period notice requirement for submission or
hearing does not begin again because the twenty-one-day period is measured
from the original filing day.?*

The nonmovant need only be given a reasonable time in which to prepare
and file a response.?!* “Reasonable notice . . . means at least seven days before
the hearing on the motion [for summary judgment] because a honmovant may
only file a response to a motion for summary judgment not later than seven days
prior to the date of the hearing . . . 2%

A party waives its challenge for failure to receive twenty-one days’
notice if that party “received notice of the hearing, appeared at it, filed no
controverting affidavit, and did not ask for a continuance.”?® “An
allegation that a party received less notice than required by statute does

208. Wavell v. Caller-Times Publ’g Co., 809 S.W.2d 633, 637 (Tex. App.—Corpus Christi
1991, writ denied), abrogated on other grounds by Cain v. Hearst Corp., 878 S.W.2d 577 (Tex.
1994).

209. Benchmark Bank v. Crowder, 919 S.W.2d 657, 663 (Tex. 1996).

210. Id. (finding no order in the record granting the party leave to file an affidavit late and
therefore holding that the affidavit was not properly before the court and could not be considered).

211. Beavers v. Goose Creek Consol. 1.S.D., 884 S.W.2d 932, 935 (Tex. App.—Waco 1994,
writ denied) (citing TEX. R. CIv. P. 166a(c)) (finding that a trial court can accept evidence “after the
hearing on the motion and before summary judgment is rendered”); Diaz v. Rankin, 777 S.W.2d
496, 500 (Tex. App.—Corpus Christi 1989, no writ) (holding that the trial court has discretion to
allow late filing); Marek v. Tomoco Equip. Co., 738 S.W.2d 710, 713 (Tex. App.—Houston [14th
Dist.] 1987, no writ) (concluding that a trial court may consider affidavits filed after the hearing and
before judgment when the court gives permission).

212. Birdwell v. Texins Credit Union, 843 S.W.2d 246, 250 (Tex. App.—Texarkana 1992, no
writ) (“The twenty-one-day requirement from notice to hearing does not apply to a resetting of the
hearing, provided the nonmovant received notice twenty-one days before the original hearing.”).

213. Lewis v. Blake, 876 S.W.2d 314, 315-16 (Tex. 1994) (per curiam) (citing TEX. R. CIv.
P. 4) (discussing the calculation of the twenty-one-day notice requirement); see also supra Part
1.1.D (discussing deadlines for filing motions for summary judgment).

214. See Birdwell, 843 S.W.2d at 250 (explaining that the twenty-one-day requirement is
intended to give the nonmovant sufficient time to prepare and file a response “for the original
setting”).

215. LeNotre v. Cohen, 979 S.W.2d 723, 726 (Tex. App.—Houston [14th Dist.] 1998, pet.
denied) (citing Int’1 Ins. Co. v. Herman G. West, Inc., 649 S.W.2d 824, 825 (Tex. App.—Fort Worth
1983, no writ)).

216. Negrini v. Beale, 822 S.W.2d 822, 823 (Tex. App.—Houston [14th Dist.] 1992, no writ);
see also Morrone v. Prestonwood Christian Acad., 215 S.W.3d 575, 585 (Tex. App.—Eastland
2007, pet. denied) (holding that the nonmovant waived the issue of twenty-one days’ notice because
the trial record did not show an objection, a request for continuance, or a motion for a new trial).




2019] SUMMARY JUDGMENTS IN TEXAS 35

not present a jurisdictional question and therefore may not be raised for
the first time on appeal.”?!" It is error for the trial judge to grant a summary
judgment without notice of the setting.?® However, for the error to be reversible,
the nonmovant must show harm,?%°

No additional notice is required for the trial court to rehear a
previously denied motion for summary judgment.??

E. Deadlines for Response

Rule 166a(c) provides that “[e]xcept on leave of court, the adverse party,
not later than seven days prior to the day of hearing may file and serve opposing
affidavits or other written response.”??! The three-day rule for mailing does not
apply to the response.??? For the few courts where mailing is permitted, a
response is timely if it is mailed seven days before the hearing date.?? If the trial
court imposes a shorter deadline to file a response, the nonmovant must object
to preserve that error for appeal.??* The seven-day rule applies equally to
responses to cross-motions for summary judgment.??

217. Negrini, 822 S.W.2d at 823.

218. Milam v. Nat’l Ins. Crime Bureau, 989 S.W.2d 126, 129 (Tex. App.—San Antonio 1999,
no pet.).

219. Id.

220. Winn v. Martin Homebuilders, Inc., 153 S.W.3d 553, 555-56 (Tex. App.—Amarillo
2004, no pet.).

221. Tex.R.Civ. P. 166a(c).

222. See Lewis v. Blake, 876 S.W.2d 314, 315 (Tex. 1994) (per curiam) (disapproving of three
courts of appeals’ decisions that found the effect of Rule 21a’s three-day extension is to allow a
party to respond to a summary judgment motion served by mail on the fourth day before the hearing,
rather than the seventh as required by Rule 166a(c)).

223. Clendennen v. Williams, 896 S.W.2d 257, 259 (Tex. App.—Texarkana 1995, no writ),
overruled on other grounds by Mansions in the Forest, L.P. v. Montgomery County, 365 S.W.3d
314 (Tex. 2012) (per curiam); The supreme court has mandated electronic filing in “civil cases,
including family and probate cases, by attorneys in appellate courts, district courts, statutory
county courts, constitutional county courts, and statutory probate courts.” Order Requiring
Electronic Filing in Certain Courts, Misc. Docket No. 12-9208 (Tex. Dec. 11, 2012).

224. See Richardson v. Johnson & Higgins of Tex., Inc., 905 S.W.2d 9, 12 (Tex. App.—
Houston [1st Dist.] 1995, writ denied) (holding that error must be reflected in the appellate record).

225.  Murphy v. McDermott Inc., 807 S.W.2d 606, 609 (Tex. App.—Houston [14th Dist.] 1991,
writ denied).
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A trial court may allow a late response.??® The nonmovant must obtain
leave of court to file a late response.??” Refusal to permit late filing is
discretionary.??® The standard for allowing a late-filed summary judgment
response is a showing of good cause and no undue prejudice.??®

If a court allows late filing of a response to a motion for summary
judgment, the court “must affirmatively indicate in the record acceptance of
the late filing.”?*° The affirmative indication may be by separate order, by
recitation in the summary judgment itself, or an oral ruling contained in the
reporter’s record of the summary judgment hearing.?! A Rule 11
agreement?? “may alter the deadline for filing a response.””?®® One court has
determined that a docket entry is sufficient to show leave was granted.?**
Nonetheless, obtaining a separate order or having the summary judgment
order reflect permission is advisable. Although an oral order recorded in a

226. Farmer v. Ben E. Keith Co., 919 S.\W.2d 171, 176 (Tex. App.—Fort Worth 1996, no writ)
(finding that the trial court has discretion to accept late-filed summary judgment evidence); Sullivan
v. Bickel & Brewer, 943 S.W.2d 477, 486 (Tex. App.—Dallas 1995, writ denied) (noting that a
court’s acceptance of a late filing of opposing proof is “entirely” discretionary); Ossorio v. Leon,
705 S.W.2d 219, 221 (Tex. App.—San Antonio 1985, no writ) (holding that the court may
specifically grant leave to file late responses and consider those documents as proper support for a
summary judgment motion).

227. Neimes v. Kien Chung Ta, 985 S.W.2d 132, 139 (Tex. App.—San Antonio 1998, pet.
dism’d by agr.) (citing TEX. R. Civ. P. 166a(c)).

228.  White v. Indep. Bank, N.A., 794 S.W.2d 895, 900 (Tex. App.—Houston [1st Dist.] 1990,
writ denied) (holding that the trial court may refuse affidavits that are filed late); Folkes v. Del Rio
Bank & Trust Co., 747 S.\W.2d 443, 444 (Tex. App.—San Antonio 1988, no writ) (denying
permission to file a late response was not abuse of discretion).

229. Carpenter v. Cimarron Hydrocarbons Corp., 98 S.W.3d 682, 687-88 (Tex. 2002);
Williams v. Fort Bend Indep. Sch. Dist., No. 01-10-00611-CV, 2011 WL 2504507, at *1 (Tex.
App.—Houston [1st Dist.] June 23, 2011, no pet.) (mem. op.). ““Good cause’ means the failure to
timely file a summary judgment response was due to an accident or mistake and was not intentional
or the result of conscious indifference.” Id. “[E]ven a slight excuse will suffice, especially when
delay or prejudice to the opposing party will not result.” Id. (quoting Boulet v. State, 189 S.W.3d
833, 836 (Tex. App.—Houston [1st Dist.] 2006, no pet.)).

230. Farmer, 919 S.W.2d at 176; see also Goswami v. Metro. Sav. & Loan Ass’n, 751 S.W.2d
487, 490 (Tex. 1988) (holding an amended petition that is part of the record raises a presumption
that leave of court was granted); K-Six Television, Inc. v. Santiago, 75 S.W.3d 91, 96 (Tex. App.—
San Antonio 2002, no pet.).

231.  Neimes, 985 S.W.2d at 138; see also Farmer, 919 S.W.2d at 176 (finding that a lack of
indication in the record showing that leave was obtained leads to a presumption that leave was not
obtained).

232. Rule 11 provides in part: “[N]o agreement between attorneys or parties touching any suit
pending will be enforced unless it be in writing, signed and filed with the papers as part of the
record, or unless it be made in open court and entered of record.” TEX. R. CIv. P. 11.

233.  Fraud-Tech, Inc. v. Choicepoint, Inc., 102 S.W.3d 366, 377 (Tex. App.—Fort Worth
2003, pet. denied).

234. Shore v. Thomas A. Sweeney & Assocs., 864 S.W.2d 182, 184-85 (Tex. App.—Tyler
1993, no writ) (holding that the docket entry appeared on the record and thus satisfied Texas Rule
of Civil Procedure 166a). But see Energo Int’l Corp. v. Modern Indus. Heating, Inc., 722 S.W.2d
149, 151-52 (Tex. App.—Dallas 1986, no writ) (stating that a docket entry is inadequate indication
of acceptance).
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reporter’s record (formerly “statement of facts”) from the hearing may not be
sufficient, one court has held that it was sufficient.® In the absence of such
an indication, the appellate court will presume that the judge refused the late
filing, even if the response appears as part of the appellate transcript.3®

F.  Movant’s Reply: Purpose and Deadlines

Aside from the advocacy benefits to filing a reply, the movant must file
a reply if he or she intends to object to the nonmovant’s evidence. The reply
should make any challenges to the nonmovant’s summary judgment
evidence.?’ “It is appropriate for the trial court to grant leave for the late
filing of summary judgment proof when the summary judgment movant is
attempting to counter arguments presented in the nonmovant’s
response.”?8Another reason to reply is to complain about the nonmovant’s
reliance on an unpleaded affirmative defense or an unpleaded matter
constituting a confession and avoidance.?® The movant must object in its
reply to defeat the motion for summary judgment. Otherwise, the issue
will be tried by consent.?%

A reply cannot serve some purposes. A reply may not be used to amend
the motion for summary judgment or to raise new and independent summary
judgment grounds.?** Neither may a reply to the nonmovant’s response
provide the requisite specificity (to state the elements of the claim for which

235.  Woodbine Elec. Serv., Inc. v. McReynolds, 837 S.W.2d 258, 261 (Tex. App.—Eastland
1992, no writ) (“It would be exalting form over substance to shut our eyes to the recorded
proceedings which occurred in open court....”); see also Neimes, 985 S.W.2d at 139
(recommending attorneys ensure their objections are preserved in case of future consideration).

236. Waddy v. City of Houston, 834 S.W.2d 97, 101 (Tex. App.—Houston [1st Dist.] 1992,
writ denied) (finding nothing in the record indicating that the trial court granted leave for a late
filing, giving rise to a presumption that the court did not consider the late response and, thus, the
appellate court could not consider the response).

237. See Alaniz v. Hoyt, 105 S.W.3d 330, 339 (Tex. App.—Corpus Christi 2003, no pet.)
(observing that failure to file objections in writing or at the hearing results in failure to preserve
error for future consideration), abrogated on other grounds by Fort Brown Villas III Condo. Ass’n
v. Gillenwater, 285 S.W.3d 879 (Tex. 2009) (per curiam).

238. Garcia v. Garza, 311 S.W.3d 28, 36 (Tex. App.—San Antonio 2010, pet. denied); see
Ferguson v. Tex. Dep't of Transp., No. 11-15-00110-CV, 2017 WL 3923510, at *7 (Tex. App.—
Eastland Aug. 31, 2017, no pet.) (mem. op.).

239. Proctor v. White, 172 S.W.3d 649, 652 (Tex. App.—Eastland 2005, no pet.).

240. Id.

241. Reliance Ins. Co. v. Hibdon, 333 S.W.3d 364, 378 (Tex. App.—Houston [14th Dist.]
2011, pet. denied) (citing Garcia v. Garza, 311 S.W.3d 28, 36 (Tex. App.—San Antonio 2010, pet.
denied)). “A motion [for summary judgment] must stand or fall on the grounds expressly presented
in the motion.” Id. (quoting McConnell v. Southside Indep. Sch. Dist., 858 S.W.2d 337, 341 (Tex.
1993)).
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there is no evidence) required for a no-evidence motion for summary
judgment.?+?

Rule 166a does not specify when the movant’s reply to the nonmovant’s
response should be filed. The limited case law that exists indicates that the
movant may file a reply up until the day of the hearing.?** For example,
Reynolds v. Murphy holds that “a movant’s objections to the competency of
a nonmovant’s evidence that are filed the day of the hearing are not untimely
and may be considered and ruled upon by the trial court.”?* Local rules may
govern the timing of the reply.?*® Any special exception by the movant
concerning vagueness or ambiguity in the nonmovant’s response must be
made at least three days before the hearing.?*¢ The seven-day limit before
submission in which a nonmovant may submit summary judgment evidence
does not apply to the movant’s reply.2*’

G. Service

The motion for summary judgment and response should be served
promptly on opposing counsel, and a certificate of service should be included
in any motion for summary judgment. If notice is not given, the judgment
may be reversed on appeal.?*® The nonmovant is entitled to receive specific

242. Barnes v. Tex. A&M Univ. Sys., No. 14-13-00646-CV, 2014 WL 4915499, at *6 (Tex.
App.—Houston [14th Dist.] Sept. 30, 2014, no pet.) (citing Meru v. Huerta, 136 S.W.3d 383, 390
n.3 (Tex. App.—Corpus Christi 2004, no pet.)); Judge David Hittner & Lynne Liberato, Summary
Judgments in Texas, 54 BAYLOR L. REv. 1, 8-9 (2002).

243. “A movant is entitled to file its reply until the date of the summary judgment hearing.”
Gomez v. Am. Honda Motor Co., Inc., No. 04-16-00342-CV, 2017 WL 3159703, at *5 (Tex.
App.—San Antonio July 26, 2017, pet. denied) (mem. op.) (citing Garcia v. Garza, 311 S.W.3d 28,
36 (Tex. App.—San Antonio 2010, pet. denied)); Wyly v. Integrity Ins. Sols., 502 S.W.3d 901, 907
(Tex. App.—Houston [14th Dist.] 2016, no pet.); see also Bates v. Pecos County, 546 S.W.3d 277,
292 (Tex. App.—El Paso 2017, no pet.) (holding that a reply filed four days before the hearing was
timely); Haase v. Abraham, Watkins, Nichols, Sorrels, Agosto & Friend, LLP, 404 S.W.3d 75, 88
& n.4 (Tex. App.—Houston [14th Dist.] 2013, no pet.) (citing Judge David Hittner & Lynne
Liberato, Summary Judgments in Texas: State and Federal Practice, 46 Hous. L. REv. 1379, 1407
(2010)) (noting that a reply may be late filed); Wright v. Lewis, 777 S.W.2d 520, 522 (Tex. App.—
Corpus Christi 1989, writ denied) (concluding that there was no harm in allowing objections to be
filed before or even on the day of the hearing).

244, Reynolds v. Murphy, 188 S.W.3d 252, 259 (Tex. App.—Fort Worth 2006, pet. denied).

245.  See DALLAS (TeX.) CIv. DIST. CT. Loc. R. 2.09 (“[R]eply briefs in support of a motion
for summary judgment must be filed and served no less than three days before the hearing.”); see
also 151st (TEX.) DIsT. CT. Loc. R. (Harris County) (addressing replies in general and cautioning
against last-minute replies); 234th (TEX.) DIST. CT. Loc. R. (Harris County) (same); 333rd (TEX.)
DisT. CT. Loc. R. (Harris County) (same).

246. McConnell, 858 S.W.2d at 343 n.7 (citing TEX. R. CIv. P. 21).

247.  Durbin v. Culberson County, 132 S.W.3d 650, 656 (Tex. App.—EIl Paso 2004, no pet.).

248.  Aguirre v. Phillips Props., Inc., 111 S.W.3d 328, 335 (Tex. App.—Corpus Christi 2003,
pet. denied); Smith v. Mike Carlson Motor Co., 918 S.W.2d 669, 672 (Tex. App.—Fort Worth 1996,
no writ) (“Absence of actual or constructive notice violates a party’s due process rights under the
Fourteenth Amendment to the federal constitution.”).
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notice of the hearing or submission date for the motion for summary
judgment so that he or she is aware of the deadline for the response.?*® Thus,
the nonmovant is entitled to an additional twenty-one days’ notice of hearing
for amended motions for summary judgment.?® A certificate of service is
prima facie proof that proper service was made.?! To establish a lack of
notice, the nonmovant must introduce evidence to controvert the certificate
of service.??

One court held that the record need not reflect receipt of notice by the
nonmovant.?>® Constructive notice is imputed when the evidence indicates
“that the intended recipient engaged in instances of selective
acceptance/refusal of certified mail relating to the case.”?%

To preserve a complaint of inadequate notice, a party must object and
ask for a continuance.?® Otherwise, a party may waive the twenty-one-day
notice requirement.?® For example, in Davis v. Davis, two parties filed
separate motions for summary judgment directed against the appellant.?®
One motion gave the appellant twenty-one days’ notice, but the other motion
did not.2%® The trial court considered both motions simultaneously.?® The

249.  Martinv. Martin, Martin & Richards, Inc., 989 S.W.2d 357, 359 (Tex. 1998) (per curiam);
Okoli v. Tex. Dep’t of Human Servs., 117 S.W.3d 477, 479 (Tex. App.—Texarkana 2003, no pet.)
(reversing and remanding proceedings to the trial court because plaintiff was not notified of the date
of the hearing on summary judgment).

250. Sams v. N.L. Indus., Inc., 735 S.W.2d 486, 488 (Tex. App.—Houston [1st Dist.] 1987,
no writ).

251. TeX.R.CIV.P. 21a(e) (“A certificate by a party . . . showing service of a notice shall be
prima facie evidence of the fact of service.”); see also Cliff v. Huggins, 724 S.W.2d 778, 779-80
(Tex. 1987).

252. CIiff, 724 S\W.2d at 780 (holding that an offer of proof must be made to rebut the
presumption that notice was received); Wilson v. Gen. Motors Acceptance Corp., 897 S.W.2d 818,
820 (Tex. App.—Houston [1st Dist.] 1994, no writ) (stating that the nonmovant must introduce
evidence that notice was not received to defeat the prima facie showing of service).

253. Gonzales v. Surplus Ins. Servs., 863 S.W.2d 96, 101 (Tex. App.—Beaumont 1993, writ
denied) (“It is not required that the record reflect receipt of notice by non-movant.”).

254. 1d.at 102 (complying with Texas Rule of Civil Procedure 21a is sufficient for constructive
notice in such circumstances); see also Waggoner v. Breeland, No. 01-10-00226-CV, 2011 WL
2732687, at *3 (Tex. App.—Houston [1st Dist.] July 14, 2011, no pet.) (mem. op.); Approximately
$14,980.00 v. State, 261 S.W.3d 182, 189 (Tex. App.—Houston [14th Dist.] 2008, no pet.).

255.  See infra Part 1.1.H.

256. Negrini v. Beale, 822 S.W.2d 822, 823 (Tex. App.—Houston [14th Dist.] 1992, no writ)
(explaining that a party waives the twenty-one-day requirement “where the party received notice of
the hearing, appeared at it, filed no controverting affidavit, and did not ask for a continuance”);
Brown v. Capital Bank, N.A., 703 S.W.2d 231, 234 (Tex. App.—Houston [14th Dist.] 1985, writ
ref’d n.r.e.) (finding that nonmovant’s presentation of facts essential to oppose summary judgment
in an oral submission, absent an affidavit stating such reasons, was not sufficient cause for
continuance).

257. Davis v. Davis, 734 S.W.2d 707, 708, 712 (Tex. App.—Houston [1st Dist.] 1987, writ
ref>d n.r.e.).

258. Id.at712.

259. Id.
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appellate court found that the appellant waived any objection to the
inadequacy of the notice period because he participated in the hearing
without objection and failed to ask for a continuance, rehearing, or new
trial.?8° “To hold otherwise would allow a party who participated in the
hearing to lie behind the log until after the summary judgment is granted and
then raise the complaint of late notice for the first time in a post-trial
motion.”?!

Conversely, if a party is not given notice of the hearing or “is deprived
of its right to seek leave to file additional affidavits or other written
response, . . . it may preserve error in a post-trial motion.”22 For example, in
Tivoli Corp. v. Jewelers Mutual Insurance Co., the nonmovant’s motion for
new trial following the grant of the summary judgment was sufficient to
preserve error because the trial judge signed the summary judgment before
the date set for submission and the nonmovant had no opportunity to
object.?®3

Summary judgment pleadings filed electronically are complete on
transmission of the document to the serving party’s electronic filing service
provider.?®* Time requirements for service may be altered by agreement of
the parties?® and by court order.?%®

H. Continuances

1. General Principles

The summary judgment rule directly and indirectly addresses
continuances in two subsections. Rule 166a(g) directly addresses any type of
summary judgment continuance by providing:

Should it appear from the affidavits of a party opposing the motion [for

summary judgment] that he cannot for reasons stated present by

affidavit facts essential to justify his opposition, the court may refuse

the application for judgment or may order a continuance to permit

260. Id.; see also Loc Thi Nguyen v. Short, How, Frels & Heitz, P.C., 108 S.W.3d 558, 560
(Tex. App.—Dallas 2003, pet. denied) (finding that a nonmovant who fails to object to any untimely
notices waives any objection); Negrini, 822 S.W.2d at 823-24 (finding that appellant waived any
error on an issue after he received notice of a hearing, appeared at it, filed no controverting affidavit,
and failed to ask for a continuance).

261. May v. Nacogdoches Mem’l Hosp., 61 S.W.3d 623, 626 (Tex. App.—Tyler 2001, no
pet.).

262. Id.

263. Tivoli Corp. v. Jewelers Mut. Ins. Co., 932 S.W.2d 704, 710 (Tex. App.—San Antonio
1996, writ denied).

264. Tex.R.Civ.P. 21a(a)(1), (b)(3).

265. See EZ Pawn Corp. v. Mancias, 934 S.W.2d 87, 91 (Tex. 1996) (per curiam).

266. Hall v. Stephenson, 919 S.W.2d 454, 461 (Tex. App.—Fort Worth 1996, writ denied).
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affidavits to be obtained or depositions to be taken or discovery to be

had or may make such other order as is just.?®’

Elsewhere, Rule 166a(i) indirectly addresses continuances. Even though
there is no specific minimum amount of time that a case must be pending
before a trial court can consider a no-evidence motion, Rule 166a(i) provides
the basis for a continuance of a no-evidence summary judgment when it
authorizes the granting of a no-evidence summary judgment only “[a]fter
adequate time for discovery.”?%8

Thus, when a nonmovant “contends that it has not had an adequate
opportunity for discovery before a summary judgment hearing, it must file
either an affidavit explaining the need for further discovery or a verified
motion for continuance.”?®® Failure to do so waives the contention on appeal
that the nonmovant did not have an adequate time for discovery.?® As noted
earlier, Rule 166a(g) specifically provides that the trial court may deny the
motion for summary judgment, continue the hearing to allow additional
discovery, or “make such other order as is just.”?"*

In contrast to Rule 166a(i), the no-evidence subsection, Rule 166a(b)
provides that a defending party may move for traditional summary judgment
at any time.?’? Because the rules allow for a defendant to file for a traditional
summary judgment at any time, that does not mean that the trial court must
grant it. It is not mandatory for the trial court to grant a continuance simply
because it is uncontroverted and in proper form.?"

When reviewing a trial court’s order denying a motion for continuance, the
courts consider on a case-by-case basis whether the trial court committed a clear
abuse of discretion.?™ A trial court “abuses its discretion when it reaches a
decision so arbitrary and unreasonable as to amount to a clear and prejudicial

267. Tex.R.Civ. P. 166a(g).

268. Tex.R.Civ. P. 166a(i).

269. Tenneco Inc. v. Enter. Prods. Co., 925 S.W.2d 640, 647 (Tex. 1996); see also Enterprising
Gals of Texas, Inc. v. Sprehe, No. 01-17-00063-CV, 2018 WL 3580998, at *1 (Tex. App.—Fort
Worth July 26, 2018, no pet. h.) (applying TEX. R. CIv. P. 251, which requires that “no continuance
shall be granted except for sufficient cause supported by affidavit, or by consent of the parties or
operation of law,” to determine the trial court did not abuse its discretion by denying a fourth motion
for continuance that was not verified or supported by an affidavit.)

270. Jaimes v. Fiesta Mart, Inc., 21 S.W.3d 301, 304 (Tex. App.—Houston [1st Dist.] 1999,
pet. denied); RHS Interests Inc. v. 2727 Kirby Ltd., 994 S.W.2d 895, 897 (Tex. App.—Houston [1st
Dist.] 1999, no pet.).

271. Tex.R.Civ.P. 166a(g); see supra Part 1.1.C.

272. Tex.R.Civ. P. 166a(b).

273. Schneider Nat’l Carriers, Inc. v. Bates, 147 S.W.3d 264, 292 n.142 (Tex. 2004).

274. BMC Software Belg., N.V. v. Marchand, 83 S.W.3d 789, 800 (Tex. 2002).
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error of law.”2" The appellate court will not consider on appeal any reasons in
support of a motion for continuance that were not presented to the trial court.2’®

2. Factors Considered in Granting Continuances

In determining whether a trial court abuses its discretion in denying
a motion for continuance based on the need for additional discovery, the
supreme court has considered the following nonexclusive factors: “the
length of time the case has been on file, the materiality and purpose of the
discovery sought, and whether the party seeking the continuance has
exercised due diligence to obtain the discovery sought.”?” Courts of
appeals have relied on a more detailed list of the following factors:

(1) the nature of the case, (2) the nature of the evidence necessary to

controvert the no-evidence motion, (3) the length of time the case was

active, (4) the amount of time the no-evidence motion was on file,

(5) whether the movant had requested stricter deadlines for discovery,

(6) the amount of discovery that already had taken place, and

(7) whether the discovery deadlines in place were specific or vague.?’®

In Verkin v. Southwest Center One, Ltd., the appellate court found abuse
of discretion when the trial court refused to grant a motion for continuance in
a case that had been on file less than three months, when the motion stated
sufficient good cause, was uncontroverted, and was the first motion for
continuance.?’”® Conversely, in Davis v. Bank of America, the appellate court
found a trial court did not abuse its discretion when the case had been pending
more than 16 months and the appellant failed to exercise due diligence to
obtain any discovery.?®

275. 1d. (quoting Johnson v. Fourth Court of Appeals, 700 S.W.2d 916, 917 (Tex. 1985)).

276. D.R. Horton-Tex., Ltd. v. Savannah Props. Assocs., L.P., 416 S.W.3d 217, 223 n.5 (Tex.
App.—Fort Worth 20013, no pet.).

277. Joe v. Two Thirty Nine Joint Venture, 145 S.W.3d 150, 161 (Tex. 2004) (citing BMC
Software Belg., N.V., 83 S.W.3d at 800-01 (discussing the diligence and length-of-time-on-file
factors)); Tenneco Inc. v. Enter. Prods. Co., 925 S.W.2d 640, 647 (Tex. 1996) (materiality and
purpose); Nat’l Union Fire Ins. Co. of Pittsburgh, Pa. v. CBI Indus., Inc., 907 S.W.2d 517, 521-22
(Tex. 1995) (per curiam) (materiality); State v. Wood Oil Distrib., Inc., 751 S.W.2d 863, 865 (Tex.
1988) (diligence); see also Perrotta v. Farmers Ins. Exch., 47 S.W.3d 569, 576 (Tex. App.—Houston
[1st Dist.] 2001, no pet.) (using these factors to decide whether a trial court abused its discretion in
denying a motion for continuance).

278. D.R.Horton-Tex., Ltd., 416 S.W.3d at 223; Mclnnis v. Mallia, 261 S.W.3d 197, 201 (Tex.
App.—Houston [14th Dist.] 2008, no pet.); Brewer & Pritchard, P.C. v. Johnson, 167 S.W.3d 460,
467 (Tex. App.—Houston [14th Dist.] 2005, pet denied.).

279.  Verkin v. Sw. Ctr. One, Ltd., 784 S.\W.2d 92, 96 (Tex. App.—Houston [1st Dist.] 1989,
writ denied); see also Levinthal v. Kelsey-Seybold Clinic, P.A., 902 S.W.2d 508, 510, 512 (Tex.
App.—Houston [1st Dist.] 1994, no writ).

280. No. 01-17-00230-CV, 2018 WL 3848430, at *3 (Tex. App.—Houston [1st Dist.] Aug.
14, 2018, no pet. h.).
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Nonmovants seeking additional time for discovery should “convince the
court that the requested discovery is more than a “fishing” expedition, is likely to
lead to controverting evidence, and was not reasonably available beforehand
despite [the nonmovant’s] diligence.”2* Conclusory allegations will not support
a request for continuance.?®> Nonmovants must state what specific depositions
or discovery products are material and show why they are material.?®® The party
moving for summary judgment, when appropriate, should try to convince the
court that the nonmovant’s discovery efforts are simply a delay tactic. For
example, the motion may be based on incontrovertible facts, involve pure
questions of law, or request discovery that relates to immaterial matters.?®*

The no-evidence summary judgment rule specifically provides that a motion
for summary judgment can be filed only “[a]fter adequate time for discovery.”?8
Thus, nonmovants will argue in their motions for continuance that if they have
more time, they will be able to produce enough evidence to defeat the motion.
“Whether a non-movant has had adequate time for discovery...is ‘case
specific.”?8¢ The factors the courts look to for no-evidence summary judgment
continuances, not surprisingly, mirror those articulated for traditional summary
judgments. “[T]here is no . .. minimum amount of time that a case must be
pending before a trial court may entertain a no-evidence summary-judgment
motion . . . .”%7 “The amount of time necessary to constitute ‘adequate time’
depends on the facts and circumstances of each case.”?¢

Factors that a court may consider include “the amount of time the no-
evidence motion has been on file, whether the movant has requested stricter time
deadlines for discovery, the amount of discovery that has already taken place,
and whether the discovery deadlines that are in place are specific or vague.”?°

281. HITTNER ET AL, supra note 8, at 14-117 (emphasis omitted).

282. MKC Energy Invs., Inc. v. Sheldon, 182 S.W.3d 372, 379 (Tex. App.—Beaumont 2005,
no pet.).

283. Perrottav. Farmers Ins. Exch., 47 S.W.3d 569, 576 (Tex. App.—Houston [1st Dist.] 2001,
no pet.).

284. See, e.g., Nat’l Union Fire Ins. Co. of Pittsburgh, Pa. v. CBI Indus., Inc., 907 S.W.2d 517,
521 (Tex. 1995) (per curiam) (stating that in a contract dispute, “discovery sought by [the plaintiff]
is not necessary for the application of the contract to its subject matter, but rather goes to the issue
of the parties’ interpretation of the ‘absolute pollution exclusion’”).

285. Tex. R.Civ. P. 166a(i).

286. McClure v. Attebury, 20 S.W.3d 722, 729 (Tex. App.—Amarillo 1999, no pet.).

287.  Mclnnis v. Mallia, 261 S.W.3d 197, 202 (Tex. App.—Houston [14th Dist.] 2008, no pet.);
see also TEX. R. CIv. P. 166a(i).

288. Lucio v. John G. & Marie Stella Kennedy Mem’l Found., 298 S.W.3d 663, 669 (Tex.
App.—Corpus Christi 2009, pet. denied); see also Rest. Teams Int’l, Inc. v. MG Sec. Corp., 95
S.W.3d 336, 340 (Tex. App.—Dallas 2002, no pet.).

289. Specialty Retailers, Inc. v. Fuqua, 29 S.W.3d 140, 145 (Tex. App.—Houston [14th Dist.]
2000, pet. denied); see also Lucio, 298 S.W.3d at 669; Perrotta v. Farmers Ins. Exch., 47 S.W.3d
569, 576 (Tex. App.—Houston [1st Dist.] 2001, no pet.).
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A nonmovant in a no-evidence summary judgment may argue that it is
entitled to the entire period allowed by the rule or court-imposed discovery
deadlines. Yet, courts have held that the court- or rule-imposed discovery
cutoff does not control the decision of whether an adequate time for discovery
has elapsed.?*

In one mass tort case, the court of appeals held that the plaintiffs had
enjoyed adequate time for discovery when the case had been pending for ten
years, and the plaintiffs had almost a year after the filing of the no-evidence
motion to conduct additional discovery.?! In another case, which included a
sixteen-month bankruptcy stay, the court noted that factoring in the bankruptcy
stay, a year remained for discovery, and the stay did not prevent the plaintiff from
continuing to develop his case for those documents already in his possession.2%?
In yet another case, the court held that three years and five months was an
adequate time for discovery; the plaintiff had adequate time to conduct discovery
on a fraud claim because the evidence necessary to defeat the no-evidence
motion—reliance and damages—*is the sort of evidence that should be
immediately available to a plaintiff.”’2%3

In Ford Motor Co. v. Castillo, the supreme court determined that neither
affidavits nor a verified motion for continuance were necessary when the trial
court refused to allow Ford to conduct any discovery.?®** The trial court had
granted a motion for summary judgment on the plaintiff’s breach of a settlement
claim in a products liability case. The supreme court determined that the trial
court abused its discretion by denying Ford the right to conduct discovery and
revised the judgment.?®®

When a party receives notice of the summary judgment hearing in excess
of the twenty-one days required by Rule 166a, denial of a motion for continuance
based on a lack of time to prepare is not generally an abuse of discretion,?%
although sympathetic trial judges frequently grant them.

290. See Branum v. Nw. Tex. Healthcare Sys., Inc., 134 S.\W.3d 340, 343 (Tex. App.—
Amarillo 2003, pet. denied).

291. Inre Mohawk Rubber Co., 982 S.W.2d 494, 498 (Tex. App.—Texarkana 1998, no pet.).

292. McMahan v. Greenwood, 108 S.W.3d 467, 498 (Tex. App.—Houston [14th Dist.] 2003,
pet. denied).

293. Dickson Constr., Inc. v. Fid. & Deposit Co. of Md., 5 S.W.3d 353, 356 (Tex. App.—
Texarkana 1999, pet. denied).

294.  Ford Motor Co. v. Castillo, 279 S.W.3d 656, 662 (Tex. 2009).

295. 1d. at 663.

296. See Hatteberg v. Hatteberg, 933 S.W.2d 522, 527 (Tex. App.—Houston [1st Dist.] 1994,
no writ); Cronen v. Nix, 611 S.W.2d 651, 653 (Tex. Civ. App.—Houston [1st Dist.] 1980, writ
ref’d n.r.e.).
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I.  Hearing/Submission

The notice provisions under Rule 166a are strictly construed.?’
Notice of hearing for a summary judgment motion is mandatory and
essential to due process.?® A hearing or submission date must be set
because the time limits for responding to a motion for summary judgment
are keyed to the hearing or submission date. Unless there is a hearing or
submission date, the nonmovant cannot calculate its response due date,
and its due process rights are violated.?® In Ready v. Alpha Building, the
Houston First Court of Appeals determined as inadequate indefinite
language in the notice of hearing that the summary judgment would be
submitted “after” specified dates.3%

Notice of a summary judgment hearing must be in writing.** Courts
consider electronic notice as being in writing. While notice of a hearing
is required, an oral hearing is not.>®> The day of submission of a motion
for summary judgment has the same meaning as the day of hearing.%

A motion for summary judgment is submitted on written evidence.3** Thus,
a hearing on a motion for summary judgment is a review of the written motion,
response, reply, if any, and attached evidence.*® Addressing an issue at oral
argument in response to questions from the court is not sufficient to preserve
for review a ground that was not raised in the summary judgment motion.3%

297. See, e.g., Ready v. Alpha Bldg. Corp., 467 S.W.3d 580, 584 (Tex. App.—Houston [1st
Dist.] 2015, no pet.); Nexen Inc. v. Gulf Interstate Eng’g Co., 224 S.W.3d 412, 423 n.14 (Tex.
App.—Houston [1st Dist.] 2006, no pet.).

298. Ready, 467 S.W.3d at 584.

299. Martin v. Martin, Martin & Richards, Inc. 989 S.W.2d 357, 359 (Tex. 1998) (per curiam);
Aguirre v. Phillips Props., Inc., 111 S.W.3d 328, 332 (Tex. App.—Corpus Christi 2003, pet.
denied); Courtney v. Gelber, 905 S.W.2d 33, 34-35 (Tex. App.—Houston [1st Dist.] 1995, no writ)
(holding that even if all assertions in the motion for summary judgment are true, none justify the
trial court’s ruling on the motion without setting a hearing or submission date); see also Mosser v.
Plano Three Venture, 893 S.W.2d 8, 12 (Tex. App.—Dallas 1994, no writ) (“The failure to give
adequate notice violates the most rudimentary demands of due process of law.”).

300. Ready, 467 S.W.3d at 585-86.

301. Envtl. Procedures, Inc. v. Guidry, 282 S.W.3d 602, 612 (Tex. App.—Houston [14th Dist.]
2009, pet. denied).

302. Martin, 989 S.W.2d at 359; Williams v. City of Littlefield, No. 07-07-0435-CV, 2008 WL
4381326, at *2 (Tex. App.—Amarillo Sept. 26, 2008, no pet.) (mem. op.) (“The fact that appellant
did not arrive at the courthouse before the completion of the summary judgment hearing is,
therefore, irrelevant to the trial court’s decision [to grant the summary judgment].”).

303. Rorie v. Goodwin, 171 S.W.3d 579, 583 (Tex. App.—Tyler 2005, no pet.).

304. Tex.R.Civ. P. 166a(c).

305. Nguyen v. Short, How, Frels & Heitz, P.C., 108 S.W.3d 558, 561 (Tex. App.—Dallas
2003, pet. denied).

306. McAllen Hosps., L.P. v. State Farm Cty. Mut. Ins. Co. of Tex., 433 S.W.3d 535, 542 (Tex.
2014).
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Ordinarily, no oral testimony will be allowed at the hearing on a motion for
summary judgment.®®’ Furthermore, the court may not consider at the hearing oral
objections to summary judgment evidence that are not a part of the properly filed,
written summary judgment pleadings.®®® However, the El Paso Court of Appeals
considered the reporter’s record of the summary judgment hearing to determine
that the trial court did not rule on written evidentiary objections.®* Nonetheless,
good practice (and usually required practice) is for all summary judgment
pleadings, evidence and rulings to be presented in writing.

If the trial court takes the motion for summary judgment under advisement
and one or both of the parties submit additional evidence, each should ask for leave
of court and obtain a written order granting leave to file. Summary judgment
evidence may be filed late with leave of court. The party filing the late evidence
must obtain a written order granting leave to file.31°

When a trial court is faced with “overlapping and intermingling”” motions for
summary judgment and other matters, such as challenges to expert witness
testimony, that allow oral testimony, the trial court should conduct separate
hearings.3!! At the summary judgment hearing, counsel should strenuously oppose
any attempt to use oral testimony to deviate from the written documents on file,
and the court should neither permit nor consider such testimony.3!? Parties may
restrict or expand the issues “expressly presented” in writing if the change meets
the requirements of Texas Rule of Civil Procedure 11.3'* “An oral waiver or
agreement made in open court satisfies [R]ule 11 if it is described in the judgment
or an order of the court.”®** In Clement v. City of Plano, the court noted that “the
order granting the motion for summary judgment [did] not reflect any
agreement . . . . Therefore, counsel’s statements at the hearing, standing alone, did

307. Tex. R. Civ. P. 166a(c); Jack B. Anglin Co. v. Tipps, 842 S.W.2d 266, 269 n.4 (Tex.
1992); Richards v. Allen, 402 S.W.2d 158, 160-61 (Tex. 1966).

308. Butsee Aguilarv. LVDVD, L.C., 70 S.W.3d 915, 917 (Tex. App.—EI Paso 2002, no pet.)
(suggesting review of reporter’s record would be helpful in ascertaining if a ruling can be implied).

309. Id.

310. See Benchmark Bank v. Crowder, 919 S.W.2d 657, 663 (Tex. 1996) (finding no order in
the record granting the party leave to file an affidavit late and therefore holding that the affidavit
was not properly before the court and could not be considered).

311. Liberty Mut. Fire Ins. Co. v. Hayden, 805 S.W.2d 932, 935 (Tex. App.—Beaumont 1991,
no writ); see also infra Part 1.11.H.1 (discussing expert opinion testimony).

312. . See El Paso Assocs., Ltd. v. J.R. Thurman & Co., 786 S.W.2d 17, 19-20 (Tex. App.—
El Paso 1990, no writ) (affirming the sustaining of an objection to oral testimony at a summary
judgment hearing and declaring that no oral testimony was received); Nash v. Corpus Christi Nat’l
Bank, 692 SW.2d 117, 119 (Tex. App.—Dallas 1985, writ ref’d n.r.e.) (concluding that it is
improper for a trial court to hear testimony of witnesses at a summary judgment hearing).

313.  See City of Houston v. Clear Creek Basin Auth., 589 S.